“And Moses came and called 
for the elders of the people, and 
laid before their faces all these 
words which the Lord com- 
manded him.”—Exodus 19:7. 
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Government Life Insurance 


+ XACTLY one year ago this department 
4.4 presented the summary from House 
Report No. 1761 on National Service Life 
Insurance. Before and after the publication 
of that report, the subject of government life 
insurance was a sore point with informed 
life insurance men. This year legislative 
changes were made which brought the pro- 
gram of government life insurance more 
nearly into conformity with the insurance 
industry’s views on the subject. 


It may be that those changes mark only 
the first lap of a round trip. Last month 
Donald R. Wilson, the new commander of 
the American Legion, announced that one 
item on the Legion’s legislative platform for 
1952 will be an attempt to convince Congress 
that insurance of the World War II type 
should be made available to veterans of the 
Korean War. The Legion also favors the 
restoration to veterans of both world wars 
of their rights to obtain government insur- 
ance. 


Some Congressmen are apparently con- 
vinced on these points already. They say 
the current legislation is unfair in bringing 
about a lapse of coverage before the veteran 
has an opportunity to know about or avoid 
that event, and in discriminating against the 
Korean veteran whose sacrifices are at least 
as great as those made by earlier veterans. 
Two bills introduced during the first session 
of the Eighty-second Congress, still tech- 
nically alive, would permit issuance of new 
policies to veterans whose term contracts 
have expired. For details, see “What the 
Legislators Are Doing” in this issue. 


Now that servicemen from Korea and 
elsewhere are being discharged, many have 
questions concerning their rights to govern- 
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ment life insurance. A Veterans Adminis- 
tration report just prepared to answer a 
number of those questions also sets forth 
in a simplified manner just what the present 
situation is and should therefore be of interest 
to life insurance men. The report follows: 


i NEW TYPES of low-cost govern- 
ment life insurance are available to eligible 
veterans of the United States Armed Forces 
who served anywhere in the world since 
the Korean campaign started on June 27, 


1950. 


The first of these two types is a noncon- 
vertible five-year level premium term policy 
that may be renewed every five years at 
the premium rate for the then-attained age. 


The second type is a special form of 
National Service Life Insurance, on either 
term or permanent plans, that may be is- 
sued to disabled veterans whose disabilities 
have been found to be service-connected. 


To qualify for the five-year level premium 
term policy (under Section 621 of the NSLI 
Act), veterans must have been ordered to 
active duty for 31 days or more; they must 
have served since June 27, 1950, and they 
must have been released from active service. 


These veterans are eligible, without phys- 
ical examination, for a five-year level pre- 
mium term policy in amounts ranging from 
$1,000 to $10,000, less any other govern- 
ment life insurance in force at the time of 
application. 


They must apply in writing to the Veter- 
ans Administration, Washington 25, D. C., 
within 120 days after their release or sep- 
aration from active service, and pay the 
required first premium. The premium rates 
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for most ages under this policy are the 
lowest of any government life insurance 
yet authorized by the Congress. 


While this policy may be renewed every 
five years at the premium rate for the then- 
attained age, it is not convertible to any 
other plan of government life insurance, nor 
will it earn dividends. 


Because it is a term policy running for 
only five years, it does not have any loan 
value, cash surrender value or extended 
insurance value. It merely provides life 
insurance coverage while premiums are 
being paid for the five-year period. 


A veteran taking out this type of policy 
may name any person or persons, firm or 
corporation, or his estate as the beneficiary 
or beneficiaries to whom payments shall be 
made in event of his death while the policy 
is in force under premium-paying condi- 
tions. 

Death payments made to the beneficiary 
or beneficiaries are exempt from taxation, 
but the exemption does not extend to any 
property bought with this money. These 
payments also are fully exempt from claims 
of creditors against the insured veteran or 
his beneficiary or beneficiaries, but this 
exemption does not apply against the 
United States. 

Veterans who plan to apply for this in- 
surance may do so immediately following 
separation or release from active service, 
but they must meet requirements within 
120 days after separation or release. 


Special Insurance for Disabled 


A particular type of government life in- 
surance is available to veterans of the 
United States Armed Forces who were dis- 
abled in active military service anywhere 
in the world since the start of the Korean 
campaign. 

These veterans must meet two require- 
ments (under Section 620 of the NSLI 
Act): 

(1) They must have been released or 
separated from active service on or after 
April 25, 1951, under other than dishonor- 
able conditions. 

(2) They must be found by the VA to 
be suffering from a service-connected dis- 
ability or disabilities for which the VA 
compensation would be payable, if 10 per 
cent or more in degree. Further, they must 
not be suffering from a nonservice-con- 
nected disability or disabilities that make 
them uninsurable. 


Report to the Reader 


THIS ISSUE IN BRIEF 


Reinsurance has its unique complexi- 
ties. It is based upon a tripartite rela- 
tionship, but the rule of Lawrence v. 
Fox does not apply. It involves two 
separate contracts, but either may be 
oral. The courts call the compacts 
indemnity agreements, but they are 
more like assumption agreements. 
See Harmon Ackerman’s review of 
the subject at page 935. 

° 
Actuarial science involves much more 
than the calculation of premium rates. 
For a survey of the practical applica- 
tions see page 946. 

” 





Professor Harvey L. Davis says the 
Supreme Court’s NSLI decision in 
Wissner v. Wissner was as momentous 
a blow to a wife’s community prop- 
erty interest as the tidelands decision 
was to state ownership of submerged 
lands. Page 966. 


Veterans will be surprised to learn 
that a jeep is no pleasure car. The 
Texas Supreme Court says that “it is a 
rugged, uncouth vehicle without beauty 
of line or body, with no suggestion of 
comfort.” Page 996, 


The immense growth of voluntary 
health insurance—more than half the 
nation’s population now being cov- 
ered by one or another type of volun- 
tary protection—is reflected in the 
growing attention to regulation of 
that coverage. See pages 959 and 963. 


Current trends in writing hospital ex- 
pense insurance is the subject of 
A. P. Dowlen’s article at page 981. 


| 


These veterans must apply for the special 
NSLI to the VA within one year from the 
date that the VA finds their disability or 
disabilities to be service-connected. 


If the necessary requirements are met, 
totally disabled veterans may apply for a 
waiver of premium at the time they file 
application for the insurance. However, 
all such applicants should include the re- 
quired premium with their application and 
continue to pay this premium on time until 
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they are notified by the VA that waiver 
has been granted. _Premiums paid under 
waiver will be refunded. 


This special insurance for the disabled 
is a form of NSLI, and several types of 
policies are available—term, ordinary life, 
20-pay life, 30-pay life and endowments. 
For the totally disabled, no endowment 
plans may be issued; however, all others 
may be issued. 


The amount of any policy, as in the case 
of the able veteran, may range from $1,000 
to $10,000, less any other government life 
insurance in force at the time of application. 


These policies, in general, are the same 
as regular NSLI policies, except that the 
premium rates are on a different basis and 
the policies do not earn dividends. There 
are other differences, but most of the con- 
ditions are the same. 


Although eligible disabled veterans must 
apply for this special insurance within one 
year from the date that the VA finds their 
disabilities to be service-connected, they 
may make application immediately after 
separation or release from active service 
and thus set the machinery in motion for a 
ruling on the service-connection of their 
disability or disabilities. 

Another group of persons may be eligible 
for this special NSLI for the disabled. This 
group includes: (1) persons provisionally 
accepted on or after June 27, 1950, for mil- 
itary service who suffered a disability while 
enroute under orders to a place for final 
acceptance or for entry upon active duty 
and (2) draftees who, on or after June 27, 
1950, suffered a disability while enroute 
under orders from their draft boards to a 
designated induction station. 


These two groups also must apply for 
the special insurance within one year from 
the date they suffered their disability or 
disabilities. 


Gl Term Policies Under Waiver 


Recently discharged veterans who left 
active military service with a government 
term policy in force under waiver of pre- 
miums have only 120 days from the date of 
their separation or release to begin paying 
the premiums again to the Veterans Admin- 
istration. Otherwise, they run the risk of 
not having any government life insurance 
in force after the 120-day post-service 
period has expired. 
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The government term policy is one that 
runs for a specified number of years and 
then must be renewed or converted while 
under premium-paying conditions in order 
to keep the insurance in force. The policy 
could be a five-year or an eight-year NSLI 
term policy, or it could be a five-year 
United States Government Life Insurance 
term policy. 


The phrase, “under waiver of premiums,” 
applies either to a term NSLI or to a term 
USGLI policy that the serviceman wanted 
to keep.in force while he was in service 
without paying premiums and for which he 
applied and was granted a waiver (under 
Section 622 of the NSLI Act). This waiver 
ordinarily continues for the duration of the 
person’s active service, plus 120 days after 
separation or release. If this serviceman 
wants to keep the policy in force after the 
120-day post-service period, he should pay 
the required premiums to the VA within 
that 120-day period. 


Even though this premium may be paid 
within the first few days of the 120-day 
period, it will not be applied on the policy 
that is under waiver until the first premium 
falls due after the 120-day period following 
the serviceman’s separation or release from 
active service. For that reason, the VA 
urges veterans to make their first premium 
payment as soon after separation or release 
as possible and thus guard against their 
policies lapsing after the 120 days have 
passed. 


Two factors affect those whose term 
NSLI or USGLI policies expired while 
they were in active service: 


(1) For those whose period of term in- 
surance expired while they were in active 
service and while the policies were under 
waiver of premiums, the law provides for 
automatic renewal of their insurance for 
another five-year period, with premiums 
waived for the remainder of their active 
service, plus 120 days thereafter. These 
veterans will be required to pay a higher 
premium on their automatically renewed 
term policies within 120 days of their sep- 
aration or release than they paid for the 
policies that expired while they were in 
service. 


(2) For those who did not apply for a 
waiver on their term insurance and whose 
policies expired while they were in active 
service after April 25, 1951, the law grants 
them the right to apply for new insurance 
in the same amount and of the same type 


(Continued on page 980) 
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Federal 


With the adjournment of the first session 
of the Eighty-second Congress, all meas- 
ures passed by either house and those still 
in committee remain technically alive. A 
number of such measures are of insurance 
interest. 


S. 2325, introduced by Senator Humphrey 
the day before adjournment, would set up 
a Labor Department Bureau of Accident 
Prevention and would give that bureau 
rulemaking power in industry affecting 
commerce to eliminate unsafe conditions 
and prevent accidents and occupational dis- 
eases. Insurance men expect the casualty 
interests to question the need for such a 
bureau when Congress reconvenes, as they 
did similar proposals introduced during the 
Eighty-first Congress. The feeling seems to 
be that a federal law—over and above state 
laws and the accident prevention activities 
in industry and labor—would be’ just one 
more expensive source of red tape. 

Also sponsored by Senator Humphrey is 
S. 1875, which would assist voluntary non- 
profit associations offering prepaid health 
service programs to secure necessary facili- 
ties and equipment through long-term, 
interest-bearing loans. 

Senator Ives and Representative Ostertag 
have introduced a bill—S. 1924 and H. 5074, 
respectively—which would amend Section 
201 of the Federal Civil Defense Act of 
1950 by adding thereto a new subsection 
authorizing financial contributions to the 
States so as to provide compensation for 
injury or death sustained by any person 
serving in the United States Civil Defense 
Corps. S. 1941 and H. 5026, sponsored by 
Senator Johnson and Representative Mor- 
rison respectively, are to the same effect. 

H. R. 4412, introduced by Representative 
Thomas E. Martin, and H. R. 4861, intro- 
duced by Representative Edith Nourse 


What the Legislators Are Doing 
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Rogers, would amend the National Service 
Life Insurance Act by permitting new poli- 
cies to be issued to veterans whose NSLI 
term contracts have expired. 


Representative Coudert of New York on 
October 20 introduced H. R. 5847, which 
would amend Section 23 of the Internal 
Revenue Code by allowing as a deduction 
from gross income for years after 1951 
“Premiums paid during the taxable year on 
any annuity or life insurance contract upon 
the life of the taxpayer .. . to the extent 
that such preniiums do not exceed 15 per 
centum of the taxpayer’s adjusted gross 
income.” 


Representative Kilday’s H. R. 5594 would 
provide for a system of survivors’ benefits 
for active and retired members of the armed 
forces, and Senator Maybank’s S. 2342 
would permit the National Service Life In- 
surance Fund to invest in Veterans’ Admin- 
istration guaranteed mortgages. Life insurance 
company interest in both these bills is re- 
ported by the Life Insurers Conference, 
which group notes that S. 2342 would put 
the federal government directly into the 
mortgage lending field to the extent of 
more than $1 billion, and that H. R. 5594 
contains a number of provisions which are 
not actuarially sound. 


The unusually fine opinion in the case of 
Hitaffer et al. v. Argonne Company, Inc., 
INSURANCE LAw JouRNAL, December, 1950, 
page 923, which held that a wife can recover 
from her husband’s employer for loss of 
consortium despite an apparently prohibi- 
tive statutory restriction, will apparently be 
legislated away by Representative McMil- 
lan’s H. R. 5566. That bill would amend 
Section 5 of the Longshoremen’s and Har- 
bor Workers’ Compensation Act so as to 
exclude specifically damages for loss of 
service and loss of consortium that the 
spouse or relative of an injured employee 
may recover from the employer. 
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State 


With a growing number of aged persons 
in our society who are forced to be non- 
productive but still need income, with increased 
federal expenditures for the emergency, 
with an expanding federal and state bu- 
reaucracy and a mounting inflation, the need 
of the federal and state governments for 
revenue is increasing and taxation is be- 
coming a more important factor in virtually 
every industry’s cost of doing business. 
That cost, of course, includes not only the 
amount of the tax itself but also the some- 
times sizeable expenditures for required 
record keeping and reporting. 


Taxes on the insurance industry are in a 
special category in some respects, but their 
unique character in no wise diminishes their 
significance. Last month this department 
presented a brief review of federal tax 
legislation affecting insurers. This month 
it seems appropriate to review 1951 state 
tax legislation affecting insurance companies. 
All citations below are to the respective 
1951 session laws unless otherwise indicated. 


Insurance companies were subject to new 
taxes in South Dakota, Nevada, Nebraska, 
North Carolina and Missouri. The rate of 
tax was permanently raised in Texas; a 
temporary tax was made permanent in 
South Carolina; and an emergency levy was 
extended in Massachusetts. 


Fire Marshal Tax .. . The Georgia tax 
of .1 per cent on fire insurance companies 
for the maintenance of fire inspection is 
repealed (H. B. 3). ... The Vermont fire 
marshal tax is increased from .375 per cent 
to .5 per cent for the period from July 1, 
1951, to June 30, 1953 (H. B. 152). 


License Tax . . . The South Carolina 
license tax, equivalent to 4.5 per cent of 
the net investment income, imposed on com- 
panies writing insurance contracts, is now 
a part of the permanent laws of South Caro- 
lina (H. B. 1150). . . . Connecticut domestic 
insurers, whose tax on interest and dividend 
income is 4.5 per cent for 1951, will pay a 
4 per cent tax in 1952 and a 3.5 per cent 
tax thereafter (H. B. 699). 


NAIC Support ... The Ohio Superin- 
tendent of Insurance is authorized to levy 
an annual assessment on domestic insur- 
ance companies to pay Ohio’s share of the 
expenses of the Committee on Valuation of 
Securities of the National Association of 
Insurance Commissioners (S. B. 209). 


Premiums Tax ... During 1951 ten 
states enacted some measure or measures 
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affecting the premiums tax. California ma- 
rine insurers issuing participating policies 
need not include in underwriting profit the 
amounts they refund policyholders on ac- 
count of premiums paid (Chapter 806). 


The .5 per cent premiums tax on every 
mutual company and every other insurance 
company insuring employers in Colorado 
against liability for personal injury or death 
to their employees is amended to specify 
that, if at the end of any fiscal year there 
remains unexpended over $20,000 derived 
from the tax, it shall abate and shall not 
be collected until the next ensuing fiscal 
year (H. B. 42)... . The Colorado statute 
providing that the taxable premiums, pre- 
mium deposits or receipts of any mutual 
insurance company other than life shall be 
the gross premiums received for direct in- 
surance upon property or risks in that state, 
deducting amounts paid for reinsurance 
upon which a tax has been or is to be paid 
to Colorado, premiums upon policies not 
taken, premiums returned on canceled poli- 
cies and any refund or return made to 
policyholders other than for losses—is re- 
pealed. The section stated that taxes pro- 
vided for such companies are in lieu of all 
state and local taxes except such salvage 
corps tax and taxes on real estate as may 
be levied under other provisions (H. B. 
45). . .. The Colorado 2 per cent net pre- 
miums tax on reciprocal or. inter-insurance 
exchanges shall not apply to any reciprocal 
or inter-insurance exchange which has 50 
per cent or more of its assets invested in 
bonds or warrants of Colorado or of any 
Colorado county, city, town or district or 
in other property in Colorado in which 
such exchange is permitted by law to invest 
its funds. The $5 fee for filing of the re- 
quired verified declaration is repealed 
(S. B. 43). 


In Iowa premiums received in connection 
with pension or profit sharing plans quali- 
fied under the federal Internal Revenue 
Code are excluded in determining the gross 
amount of premiums to be taxed (Chapter 


172). . The Massachusetts gross pre- 
miums tax on insurance other than life, fire or 
marine has been extended through 1953 at 
the rate of 2 per cent (Chapter 386)... . Mis- 
souri carriers insuring employers against 
injury or death of employees will be taxed 
2 per cent of net deposits or premiums 
received. “Net” premiums or deposits are 
gross less cancelled or returned premiums 
or premium deposits and less dividends and 
savings actually paid or credited (S. B. 

(Continued on page 958) 
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Reinsurance —A Review 


By HARMON ACKERMAN, New York City Attorney 


“To cede, or not to cede; that 
is the question; 

Whether ’tis better in the end 
to suffer 

The casualties and claims of 
hazard and catastrophe 

Or take precaution ’gainst their 
sea of troubles 

And by reinsuring ease them?”* 


i HE FOLLOWING review pertains to 
the law of reinsurance as established by 
the decisions of our courts. No attempt is 
made to delve into the actual business prac- 
tice of this field of insurance. 


The history of reinsurance can be traced 
back centuries, but its development as we 
know it is only of recent origin.’ The use 
of insurance grew with the expansion of 
commerce. As business organizations be- 
came larger and more complex, their risks 
became more varied. The sums involved 
increased to astronomical figures. Sizeable 
single risks appeared and no one insurance 
company was prepared to accept these risks. 
Business corporations went into the open 
market and peddled these risks to several 


***Reinsurance Soliloquy’’ (from the Bulletin 
published by Joseph Froggatt & Company and 
found in Approach to Reinsurance by H. Ernest 
Feer (1932)). 

1 Kenneth R. Thompson, Reinsurance (2d Ed.) 
(Commerce Clearing House, Inc., 1949); Dr. 
C. E. Golding, Law and Practice of Reinsurance 
(1948); H. Ernest Feer, Approach to Reinsur- 
ance (1932). 


Reinsurance—A Review 


insurance companies. Statutory laws in most 
states limit insurance companies to the 
amount of risks they may accept. The limits 
are based upon a percentage of capital and 
surplus. The only exception granted by 
these statutes is to risks reinsured. If the 
risks are reinsured, they are not considered 
as part of the total.” 


Commerce was not satisfied in dealing 
with numerous insuring companies. It ob- 
jected to receiving a hundred or more 
policies, each worded differently, and each 
covering only a part of the risk. The insur- 
ance companies on the other hand soon 
learned that these risks were desirable, easy 
to handle and profitable. Reinsurance com- 
panies then began to flourish. To distribute 
the risk is a cardinal rule of insurance. It 
is the mainstay of reinsurance contracts. In 
the event of a catastrophe, the distribution 
of the risk among several reinsurance com- 
panies will lighten the burden of the original 
insuring company. Each will pay in propor- 
tion to the amount of risk assumed. Today 
the insurance business could not exist with- 
out reinsurance. In People ex rel. Sea Insur- 
ance Company v, Graves; Justice Hubbs 
described the workings of reinsurance in the 
following manner: 


“In actual practice, a line of insurance is 
frequently offered larger than any one com- 


2Sec. 47, New York State Insurance Law: 
*. . . mo insurer shall expose itself 
to any loss on any one risk in an amount 
exceeding 10% of its surplus to policy-holders. 
Any risk or portion reinsured .. 
shall be deducted in determining the limitation 
of risk.”’ 

$274 N. Y. 312, 315, 8 N. E. (2d) 872. 





pany may desire to assume. In such a case 
one method is to accept the line offered and 
reinsure the whole or a part of it with some 
other company or companies. 


“The contract made by the original insur- 
ance company with the other company or 
companies for its protection as to the whole 
or a portion of the risk is known as a re- 
insurance contract.” 


Early Cases Concerned | 
with Nature of Contract 


The early cases concerned themselves with 
the nature of the contract. One American 
case was prophetic and stated :* 


“A contract of re-assurance is not pro- 
hibited by the principal of common law. 
. - . It is a contract, which, in itself seems 
perfectly fair and reasonable, and might be 
productive of very beneficial consequence to 
those concerned in this important branch of 
commerce.” 


In 1805 a per curiam opinion was pronounced 
by Chief Justice Kent, who stated:* 


“Very little information can be found in 
English books, as re-assurances are rendered 
unlawful in most cases, by Statute of the 
19 Geo. 2. It is . . . usual for the 
policy of re-assurance, to contain an express 
provision, that the re-assured shall only be 
obliged to produce evidence of payment of 
the loss, and the re-assurer will be bound to 
refund it. This special contract obliges the 
re-assured to act with good faith, but leaves 
him in all other respects to his own discre- 
tion and prudence, in admitting or contest- 
ing the claim of the first insured. Pothier, 
n, 153, 1 Emer. 247, 8.250, 2, 336 to 340.” 


The English Georgian statute was disre- 
garded in America. In Maryland, it was 
held to refer merely to marine insurance 
contracts. In the case of Hone v. Mutual 
Safety Insurance Company, Justice Sanford 
reviewed the law of continental Europe and 
England relating to these contracts. 


“For more than two centuries, the con- 
tract of re-assurance has been well known, 
and its principles firmly established; . . . 
L’Ordinance de la Marine, of Louis 14th, 
enacted in 1681; 2 Commentaire sur L’Ordi- 


* Merry v. Prince, 2 Mass. 176, 185. Hastern 
Railroad Company v. Relief Fire Insurance 
Company, 98 Mass. 420. 

5 Hastie v. De Peyster, 3 Caines 190, 194. 

* Consolidated Insurance Company v. Cashow, 
41 Md. 59, 70. 

™3 N. Y¥. Super. 137, 145, aff'd 2 N. Y. 235. 

*17 Wend. 359, 362. 
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nance de la Marine, par Valin, Liv. 3, T. 6, 
Art. 20; Emergion, Tom 1, ch. 8 and 14 
pages 247 to 250; Roccus, Resp. leg. de 
Assecurat not. 12; Caesaregio Disc 1, no 67; 
1 Boulay Paty, Trades Assur; 1 Alauet, Tr 
Gen des Assur No. 152, page 276; 2 Parks 
on Ins. 595; 3 Kent’s Comm 279.” 


In New York Bowery Fire Insurance Com- 
pany v. New York Fire Insurance Company’ 
Justice Bronson held: 


“Re-insurance is a valid contract at the 
common law. It is forbidden in England, 
except where the insurer shall be insolvent, 
become bankrupt, or die, by the Statute, 
19 Geo. 2, ch. 37, sec. 4. But it is in use in 
most of the other maritime states of Europe. 

. and has been sanctioned in this state 
and Massachusetts. . . . there is no differ- 
ence in principle . . . between re-assurance 
against loss by fire or by the perils of the sea.” 


In Herckenrath v. American Mutual Insur- 
ance Company, the chancellor stated that 
the contract was permitted not only by the 
French commercial code, but also by the 
codes of Spain and Scotland. 


The courts very early disposed of the claim 
that these contracts were wagering con- 
tracts. They held that these contracts were 
agreements of indemnity and not a wager.” 
Then the usual basket of legal questions 
cropped up and had to be decided. In Eng- 
land as well as continental Europe these 
agreements were referred to as “treaties.” 
The use of the word treaty was adopted in 
this country and is found in the decisions 
of our courts. In actual practice of insurance 
these contracts are invariably referred to as 
treaties. 


Contract Construction 
Presents Greatest Difficulty 


The most difficult questions that the courts 
were called upon to decide were those of 
construction of the contract. It was simple 
to say that the same construction which 
applied to all other instruments applied 
equally to a contract of reinsurance. Ac- 
tually, the law of construction had to be 
amplified so that these instruments could 
take their place in commerce without undue 
litigation.” 

*3 Barb. Ch. 63. 

%” New York Bowery Fire Insurance Company 
v. New York Fire Insurance Company, foot- 
note 8. 

11 Lincoln National Life Insurance Company 
v. State Tax Commission, 196 Miss. 82, 16 So. 
(2d) 369, cert. den. 326 U. S. 783. 
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We find that these compacts of reinsur- 
ance are entered into between two parties 
(insurance organizations), and are based on 
a contract of one of the parties with a third 
party. The courts, therefore, had to deal 
with the relationship of these three parties 
to each other. The contracts need not be in 
writing, as oral contracts of reinsurance are 
considered legal. The agreements of rein- 
surance have their inception after a risk 
has been assumed by an insurance company. 
It is upon this risk assumption and the 
premium involved that the consideration of 
the reinsurance contract is founded.” Ac- 
cordingly, it became necessary to differentiate 
the parties from each other. The original 
business firm that desired to have a risk 
insured was called the “primitive insured.” 
The insurance company that accepted the 
risk was called the “insurer.” The insurance 
company that accepted the risk for reinsur- 
ance was called the “reinsurer.” * 


In Yonkers and New York Fire Insurance 
Company v. Hoffman,“ a question arose as to 
whether or not an error in description of 
the location of the risk could be corrected. 
Justice Morrell held: 


“An inaccurate description . . . may be 
corrected by construction, if there is enough 
to identify the place; or, where the 
instrument as a whole, shows certainly, that 
it was an error, and shows . . . how the 
error may and should be corrected.” 


In Hone v. Mutual Safety Insurance Com- 
pany,” Justice Sanford settled the law of usage 
as applied to these contracts, 


A general usage, the effect of which is to 
control rules of law, is inadmissible. So is 
one which contradicts a settled rule of com- 
mercial law. .. . 


“We believe the rule of construction ap- 
plicable to policies of insurance does not 
differ from that applied to other mercantile 
instruments. Its sense and meaning are to 
be ascertained from the terms of the policy, 
taken in their plain and ordinary significa- 
tion.” 


213 Appleman, Insurance Law and Practice, 
p. 434. 

13 Mercantile Insurance Company v. State In- 
surance Company, 25 Barb. 319. 

429 N. Y. Super. 316, 318, 6 Rob. (N. Y.) 316. 

% Footnote 7, pp. 149, 151; Pink v. American 
Surety Company, 283 N. Y. 290, 296. 

%5 Automobile Cases 468, 136 Ohio St. 49, 
52, 23 N. E. (2d) 839; Friend v. Seaboard, 316 
Mass. 639, 56 N. E. (2d) 8; The Insurance Law 
Journal, March, 1950, p. 173; Pioneer Life In- 
surance Company wv. Alliance Life Insurance 
Company, 4 Life Cases 621, 374 Ill. 576, 587, 
30 N. E. (2d) 66. 
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Stickel v. Excess Insurance Company," at- 
tempts to define the word “reinsurance,” 
and, as in all definitions, time, place and 
public usage must be considered. 


“ ‘Reinsurance’ may be defined generally 
as a contract whereby one for a considera- 
tion agrees to indemnify another wholly or 
partially against loss or liability by reason 
of a risk the latter has assumed under a 
separate and distinct contract as insurer 
of a third party.” 


Continental Insurance Company v. The 
Aetna Insurance Company," defines the word 
“risk” as follows: 


“The word risk in its ordinary and popular 
use, with reference to insurance, describes 
the liability assumed as specified on the face 
of the policy. ... 


“When two insurance companies confract 
with each other that one shall share the 
loss with the other, as to all risks exceeding 
a certain sum, the contract applies to all 
risks that have been written for the sum so 
specified. ... 


“The contract cannot be construed one 
way after a loss, and another and different 
way before, or one way for the purpose of 
collecting premiums and another way for 
the purpose of determining liability.” 


The courts were reluctant to find any 
ambiguities in these contracts. The judges 
felt that this field was very technical; that 
both parties to a reinsurance contract were 
wise in the use of these methods of distribut- 
ing the risk. Neither of the parties was in 
such a position that an advantage could be 
gained because of lack of knowledge of the 
subject.* The parties regarded these treaties 
as honorable engagements rather than mere 
legal obligations. Utmost good faith was 
considered a part of the agreement.” In 
Mercantile Insurance Company v. State Insur- 
ance Company,” Justice Peabody states the law 
to be as follows: 


“Tf there be an ambiguity apparent on the 
face . . . parol evidence may be admitted 
to explain it. . . . If no such ambiguity is 


17138 N. Y. 16, 21, 23, 24. 

18 Fischer v. Excess Insurance Company, 9 
Automobile Cases 168, 115 F. (2d) 755; London 
Insurance Company v. Lycoming, 105 Pa. 424; 
American Insurance Company v. Universal In- 
— Company, 1 Fire and Casualty Cases 

1% Escott v. National Surety Company, 219 
N. Y. 613, aff'g 169 App. Div. 911; Pink v. 
American Surety Company, footnote 15. 

» Footnote 13, p. 325. Consolidated Insurance 


Company v. Metropolitan Casualty Company, 
278 N. Y. S. 359. 
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apparent, evidence aliunde to show the mean- 
ing of the parties, cannot be admitted.” 


Justice Zimmerman in the Stickel case™ 
stated: “A court cannot extend or enlarge the 
contract by implication so as to embrace an 
object distinct from that originally con- 
templated.” 


Standard Contract Forms 
Used Today 


Today we find that these treaties are 
printed on standard forms.” The United 
States Supreme Court in reversing the New 
York Court of Appeals on the question of 
ambiguity of these standard forms, stated 
thru Mr, Justice McReynolds :* 


“The contract between the two insurance 
companies incorporated the ‘Standard Form 
of Reinsurance Agreement’ adopted by the 
Surety Association of America in 1930.” 


The Court distinguished the decided case 
of Fidelity & Deposit Company of Maryland 
v. Pink and that of Allemannia Insurance Com- 
pany vu. Firemen’s Insurance Company,* which 
was decided by the court in 1908, by stating: 


“As the standard form of 1930 was adopted 
20 years after the Allemannia case it fairly 
may be assumed that the dissimilar language 
employed was intended to impose liability 
different from the one there found to exist. 
... There is no ambiguity and no circum- 
stance requires disregard of the ordinary 
meaning of the language.” 


The courts time and time again refused 
to draw a new contract for the parties and 
held them to the bargain made between them. 


These agreements were labeled by the 
courts “indemnity agreements,” and judges 
stretched the law of indemnity to include 
these contracts. Some cases referred to 
these contracts as assumption agreements, 
which is closer to the fact.” 


Two different methods of effectuating 
these reinsurance agreements are used: the 
“automotive” type™ and the “faculative” 
type.™ The agreement in itself may cover 
only the excess above a certain sum retained 
by the insuring company or relate to a quota 
share in every risk accepted by the ceding 


1 Footnote 16. 

= Employers Mutual Liability Insurance Com- 
pany v. Underwriters at Lloyd’s, 177 F. (2d) 
249. 

23 302 U. S. 224, 226, 229, 230. 

™ 209 U. S. 326. 

% Moseley v. Liverpool and London and Globe 
Insurance Company, 104 Miss. 326, 61 So. 428. 

% Chicago Title and Trust Company v. Fox 
Theatres, 91 F. (2d) 907, 910; Sachs v. Ohio 
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insurance company. These agreements may 
be for part of a risk or the whole of the 
risk and may be negotiated with more than 
one reinsurance company. The first rein- 
surer is called the first line, and the others 
second, third, etc. line. The reinsurer is 
generally informed of the risk on a printed 
form called a “Borderaux,”™ in which all 
essential details of the risk and transaction 
are stated. 

During the second world war it was dis- 
covered that the Germans were obtaining 
information about our cargo vessels, such 
as the time of departure, destination and 
contents of the cargo. Investigation showed 
that this information was innocently sup- 
plied thru reinsurance contracts with re- 
insurance companies in Switzerland. The 
Germans as well as other nationalities have 
for many years had interests in Switzerland 
reinsurance outfits. 

We must realize that reinsurance is a 
great international commodity of commerce. 
America, as well as England and Switzer- 
land had and have huge facilities for this 
business. It is said that Norway was able 
to rehabilitate her shipping industry with 
the foreign exchange that had accumulated 
in England during the last war. This money 
was obtained from reinsurance contracts 
with Lloyds and other English reinsurance 
companies, which reinsured the losses sus- 
tained by Norway. 


Methods Used to Effectuate 
Reinsurance Agreements 


Returning to the methods used in effectuat- 
ing reinsurance agreements, we find in Lincoln 
National Life Insurance Company v. State 
Tax Commission,” the following remarks: 

“In its business of reinsurance, appellant 
acts pursuant to certain contracts or treaties 
with other insurance companies. These 
treaties provide that the original insurer may 
cede to appellant a portion of such individual 
risks as it elects. Such contracts are of two 
types. Under the provisions of one type, 
known as the automatic type, the reinsurer is 
bound to accept such portion of any risk 
contracted by the original insurer as the 
latter may deem beyond its desired exposure 


National Life Insurance Company, 10 Life Cases 
742, 148 F. (2d) 128. 

* Lincoln National Life Insurance Company 
v. State Tax Commission, footnote 11. 

% Commonwealth Mutual Fire Insurance Com 
pany v. Eagle Fire Insurance Company, 6 Fire 
and Casualty Cases 705. 

*® Cyclopedia of Insurance (1949), p. 634. 

*® Foctnote 11. 
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and which falls within the terms of the 
treaty agreement. Under the other type, 
designated faculative, the reinsurer has the 
option of accepting such tendered part of 
the original insurer’s risk.” 


In People ex rel. Sea Insurance Company 
v. Graves," this is stated: 


“There is, however, another practice by 
which two or more companies enter into an 
agreement by which they agree that each 
will and does in advance reinsure any line 
taken by any one of the companies in the 
future to an amount equal to a certain per 
cent. . . . [This] agreement, is sometimes 
called a ‘reinsurance compact.’ ... It is 
also known as ‘open policy or contract of 


reinsurance’. 


Much litigation has been brought to de- 
termine the rights of the primary or primi- 
tive insurer in these contracts of reinsurance. 
The courts have consistently stated that 
these treaties did not enure to the benefit 
of the primitive insurer. He had no interest 
therein. He had no legal rights of suit, as 
no privity of contract existed between him 
and the reassurer. The courts further stated 
these treaties were for the benefit of the 
original insuring company and only it had 
the capacity to sue on these agreements. 


In Insurance Company of Pennsylvania v. 
Park & Pollard; Justice Laughlin used this 
language: 


“It is well settled ... there is no privity 
of contract between a reinsurer and the 
insured, .. . the reinsurer . . . is merely 
an indemnitor, liable only to the insurer 
whose risk is reinsured, and that a recovery 
on the policy of reinsurance inures not to 
the benefit of the insured but to the benefit 

. of the reinsured.” 


In Jackson v. St. Paul Fire and Marine In- 
surance Company,® the court said: 


“Its own risk was the sole object of re- 
insurance and formed the consideration of 
a new and independent contract distinct 


from and unconnected with the original 
insurance.” 





1 Footnote 3, pp. 315, 316. 

"2190 App. Div. 388, 393, aff’d 229 N. Y. 631; 
Zurich General Accident and Liability Insurance 
Company v. State, 37 N. Y. S. (2d) 968. 

399 N. Y. 124, 130. 

* 48 How. Pr. 219, 225. 

% Footnote 14, 


* Greenman v. General Reinsurance Company, 
237 App. Div. 648, aff'd 262 N. Y. 701; Zurich 
General Accident and Liability Insurance Com- 
pany v. State, footnote 32; Schunk v. Hotchkiss, 
34 Automobile Cases 253, 43 N. W. (2d) 104. 
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In Casserly v. Manners, et al.,* the following 
is stated: “The law allowing reinsurance is 
not for the benefit of individual policy holders, 
but for the benefit of the whole body.” 


In a case decided in 1868" Justice 
Morrell, reiterating earlier cases, states as 
follows: “The contract of reinsurance is totally 
distinct from and unconnected with, the 
primitive insurance.” 


Several of our states have statutes giving 
a right of action against an insurer of a 
bankrupt defendant in a negligence action. 
These statutes do not give a corresponding 
right against the reinsurer.” 


The rule of law enunciated in Lawrence 
v. Fox™ (that, if by contract one makes 
a promise to another for the benefit of a 
third party, the latter may sue and recover 
thereon) never applied to these treaties of 
reinsurance. The reasons generally given 
were: it would cause disruption of a com- 
mercial practice of long standing; it would 
overrule settled law; it would cause multi- 
tude litigation and might cause a preference 
of one creditor over another.* This is not 
to say that the agreement can never enure to 
the benefit of the primitive assured. This 
may occur by statute™ or by specific pro- 
visions in the agreement. 


In Bruckner-Mitchell v. Sun Indemnity 
Company et al., the following story unfolds: 
The National Construction Company, a 
Florida corporation, contracted with the 
commissioners of the District of Columbia 
for the construction, in Washington, D. C., 
of a public building known as Theodore 
Roosevelt High School, and for the re- 
modeling of a wing of an adjoining building. 
The contract price was $1,251,800. The 
National Construction Company subcon- 
tracted to Bruckner-Mitchell Company, a 
New York corporation, for the installation 
of the fireproof proscenium and stage rig- 
ging for the new school. The subcontract 
price was $11,500. 


At the time that National entered into the 
contract with the commissioners, it was 


720 N. Y. 268; In re Estate of Walker, 234 
Iowa 1126, 15 N. W. (2d) 260. 

%8 Sofia Brothers v. General Reinsurance Com- 
pany, 153 Misc. 6, 274, N. Y. S. 565; Casserly 
v. Manners, et al., footnote 34; Gutride v. Gen- 
eral Reinsurance Company, 167 Misc. 608, 4 
N. Y. S. (2d) 387, aff'd 256 App. Div. 904. 

3% Homan v. Employers Reinsurance Corpora- 
tion, 5 Automobile Cases 167, 345 Mo. 650, 136 
S. W. (2d) 289. 

82 F. (2d) 434, 444, cert. den. 298 U. S. 677; 
see Hone v. Mutual Safety Insurance Company, 
footnote 7, p. 149. 
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required of National to file with them a 
completion bond, which also called for pay- 
ment of material and labor, in the penal 
sum of $625,900. The bond was furnished 
by National through the New Jersey Fire 
& Plate Glass Insurance Company, as sure- 
ty. The commissioners’ rules did not per- 
mit an insurance company to be obligated 
as surety for more than 10 per cent of its 
paid-up capital and surplus, unless rein- 
surance was provided for the excess. The 
New Jersey Fire & Plate Glass Insurance 
Company could provide only $187,378 of the 
surety bond and they entered into rein- 
surance contracts with the United States 
Casualty Company for $50,000; Sun Indem- 
nity Company for $33,476; General Rein- 
surance Corporation for $140,837; Great 
American Indemnity Company for $62,500; 
the Excess Insurance Company of America 
for $62,500; the Guardian Casualty Company 
for $39,118; and Franklin Surety Company 
for $50,000. The contracts of reinsurance 
were declared special in that they applied 
directly to the commissioners. The New 
Jersey Fire & Plate Glass Insurance Company 
at the same time entered into other rein- 
surance contracts with the same companies 
in the same amounts, using the “Standard 
Form of Reinsurance Agreement.” 


Both Bruckner-Mitchell and National com- 
pleted their contracts, but there still remained 


due to Bruckner-Mitchell from National the 
sum of $2,000, which was never paid. In the 
meantime New Jersey Fire & Plate Glass In- 
surance Company became insolvent, and the 
plaintiff, Bruckner-Mitchell, demanded from 
the reinsurers the. moneys still due it. The 
court held that as for the special contracts 
of reinsurance the defendants were liable to the 
plaintiff, but that the plaintiff could not sue on 
the standard form of reinsurance agreements. 
Associate Justice Stephens stated (page 444) : 


“It is true that typical reinsurance agree- 
ments do not operate in favor of the original 
insured. They are merely contracts of in- 
demnity of the insurer and there is no privi- 
ty between the original insured and reinsurer. 
But nothing in the law forbids drafting 
reinsurance agreements in special terms so 
that they will operate in favor of the original 


41 Commercial Casualty Insurance Company v. 
Hartford Accident and Indemnity Company, 271 
N. Y. 142. 


“ Blackstone v. Allemannia Insurance Com- 
pany, 56 N. Y. 104; Consolidated Insurance 
Company v. Cashow, footnote 6, p. 74; Hunt 
v. New Hampshire Fire Underwriters’ Associa- 
tion, 68 N. H. 305; Strong v. Phoenix Insurance 
Company, 62 Mo. 289. 
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insured. .... We think the first reinsurance 
agreements in the instant case were . . 
special, and we conclude according to the 
terms thereof the reinsurers are liable to 
materialmen.” 


Effect of Insuring Company 
Insolvency on Contract 


The courts have held that the insolvency of 
the insuring company does not affect the con- 
tract." Nor does its inability to pay affect 
the contract.* Actual payment by the in- 
surer to the primitive assured was not a 
condition precedent. Payment was due to 
the insurer from its reinsurer when, after 
investigation, the primitive assured’s claim 
was approved.“ In Consolidated Insurance 
Company v. Cashow,“ Justice Miller states the 
rule to be as follows: 


“But from the nature of the contract of 
reinsurance, the insolvency of the original 
insurer in no wise affects or limits responsi- 
bility under it. There is no privity of con- 
tract between the original assured and the 
re-insurer. The contract of re-insurance is 
totally distinct from, and unconnected with 
the original insurance; the original assured 
has no kind of claim against the re-insurer.” 


In Hastie v. De Peyster* the following is 
found: “It is, however, usual for the policy of 
reinsurance, to contain an express provision 
that the re-assured shall only be obliged to 
produce evidence of payment of the loss, 
and the re-assurer will be bound to refund 
it. The special contract obliges the re-as- 
sured to act with good faith, but leaves him 
in all other respects to his own discretion 
and prudence, in admitting or contesting the 
claim of the first insured.” 


Mr. Justice Brandeis, in the case of Hicks 
v. Poe,” stated the law to be as follows: 


“The liability of a re-insurer is not af- 
fected by the insolvency of the re-insured 
company or the inability of the latter to fulfill 
its own contract with the original insured.” 


In Republic Metalware v. General Reinsur- 
ance Corporation,” the plaintiff was a self-in- 
surer under the Workmens Compensation Law 
of New York. It reinsured its liability with 


43 Jackson v. St. Paul Fire and Marine Insur- 
ance Company, footnote 33; Phoenix Mutual 
Insurance Company v. Erie & Western Transpor- 
tation Company, 117 U. S. 312, 323; Allemannia 
Insurance Company v. Firemen’s Insurance Com- 
pany, footnote 24, p. 323. 

* Footnote 6, p. 74. 

* Footnote 5, p. 194. 

# 269 U. S. 118, 121. 

* 245 App. Div. 232, 236. 
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the defendant, ex-medical. The court ruled 
that this contract took the form of reinsur- 
ance and that the defendant was liable there- 
under, whether or not the loss had first 
been paid by the plaintiff. Presiding Justice 
Sears had this to say: 


“The contract between the plaintiff and 
defendant is not wholly a conventional con- 
tract of reinsurance because it is only by a 
fiction that the plaintiff can be considered 
an insurer at all. 


“The contract, however, is phrased in 
terms accurately applicable only to reinsur- 
ance in the strict sense of the word... . 
The rule is firmly established that a contract 
of reinsurance is primarily one of indemnity 
to the person or corporation reinsured and 
binds the reinsurer to pay to the reinsured 
the whole loss sustained by him whether 
or not the reinsured has first paid the loss 
to the party first insured. To permit a con- 
struction of such a contract so as to confine 
its obligations to an indemnity for obliga- 
tions discharged by payment, such must 
clearly and unequivocally appear to have 
been intended upon the terms of the instru- 
ment of reinsurance itself.” 


A considerable amount of litigation grew 
out of the wording used in the reinsurance 
contract which called for payment “pro rata 
with the reassured.” These words were 
given their ordinary every-day meaning of 
“in proportion.” In Home Insurance Com- 
pany v. Continental Insurance Company,* the 
words of the standard form were used by 
the parties; they read: “Loss, if any, payable 
pro rata at the same time and in the same 
manner as by said companies.” Judge Vann 
held: “The mooted words are ‘pro rata’ which 
mean, literally, ‘according to the rate’, or, 
as ordinarily understood, ‘in proportion’. 
... The defendant did not say to the plain- 
tiffs, ‘I will pay your loss, not exceeding 
$5,000’, but, ‘I will pay my proportion of 
your loss not exceeding $5,000.00.’ ” 


As stated before, reinsurance treaties re- 
quire the utmost good faith from each of the 
contracting parties “—more particularly so 
where the treaty does not assume the same 


#180 N. Y. 389, 393. Norwood v. Resolute, 
47 How. Pr. 43. 

“ Insurance Company of Pennsylvania v. Tel- 
fair, 45 App. Div. 564, 61 N. Y. S. 322. 

% Merchants and Shippers Insurance Company 
v. St. Paul Fire and Marine Insurance Company, 
219 App. Div. 636. 

"St. Nicholas Insurance Company v. Mer- 
chants Mutual Fire Insurance Company, 83 
N. Y. 604. 

® Fidelity and Casualty Insurance Company 
v. Employers Liability Insurance Company, 229 
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risk as the original insurance.” If the in- 
surer has or acquires knowledge of a ma- 
terial fact that may affect the insurance or 
reinsurance, it is bound to divulge the same 
to its reinsurer." The law of marine in- 
surance, requiring an assured to divulge any 
and all material facts known to him, applies 
equally to reinsurance “—in fact more so, 
because of the automatic nature of the business 
and the reliance that must be placed by the 
reinsurer on its reassured. When a loss 
by the primitive insured occurs, the insurer 
company makes the investigation and settles 
the loss. On its approval of the loss the 
reinsurer pays. This does not mean that 
the insurer can settle a loss without due re- 
gard for the primitive insurance contract 
and the reinsurance treaty. The reinsurer 
may demand its own investigation and may 
put the insuring company to the proof, in 
the same manner that the primitive assured 
would have been compelled to prove had 
his loss been questioned. The good faith 
of the insuring company is, therefore, a 
paramount standard in all these agreements. 
I do not wish to imply that the primitive 
insurer may withhold material information. 
However, it would not be held to such a 
high degree of integrity as an insurer would 
be to its reinsurer.“ Neither do I wish to 
imply that the primitive insurer never knows 
with whom his risks are reinsured and there- 
fore need not divulge any material informa- 
tion. Business concerns requiring large 
amounts of insurance not only investigate 
the financial standing of their immediate in- 
surer, but insist on knowing the reinsurers 
and their financial worth.” 


In Henshaw v. Insurance Company of New 
York® the following statement is made by 
Justice Gaynor, who later became Mayor 
of the City of New York: 


“As the insured knew at the time the 
policy of reinsurance was issued that some 
of the property had already been destroyed, 
the contract of reinsurance did not cover 
the destroyed property, but only the part 
of it in existence. A contract of insurance 
may be retrospective where by reason of 
remoteness of the property it is not known 


App. Div. 470, 248 N. Y. S. 405; Sun Insurance 
Company v. Ocean Insurance Company, 107 
U. S. 485, 510. 

8s Yonkers and New York Fire Insurance Com- 
pany v. Hoffman, footnote 14, p. 320. 

5 Cahen v. Continental Life Insurance Com- 
pany, 69 N. Y. 300; Stecker v. American Home 
Fire Insurance Company, 299 N. Y. 1. 

5% Globe v. National Fire Insurance Company, 
198 Iowa 1072, 195 N. W. 728. 

% 36 Misc. 405, 73 N. Y. S. 1, 2. 





to the insured whether it is not already 
destroyed, a familiar case being the insur- 
ance of ships and cargoes at sea, ‘Lost or 
not lost’; but if the insured know of its 
loss and does not reveal it, the contract is 
fraudulent and not binding.” 


In Royal Indemnity Company v. Preferred 
Accident Insurance Company," the question 
arose whether parol evidence could be ad- 
mitted to show under what circumstances 
the reinsurance contract was consummated. 
Justice Martin stated that parol evidence 
was properly received: 


“Parol evidence tending to show that a 
writing is delivered under certain condi- 
tions which have not been complied with, 
is admissible. . . . The evidence warranted 
the conclusion that defendant was induced 
to enter into the contract of reinsurance by 
reason of plaintiff’s failure to disclose ma- 
terial facts.” 


Justice McLaughlin, in Jnsurance Com- 
pany of the State of New York v. Associated 
Manufacturer's Mutual Fire Insurance Com- 
pany," had this to say: 

“When, therefore, the plaintiff had ascer- 
tained by a proper investigation that it was 
legally liable to pay a certain amount to the 
railroad company under its contract 
the defendant could not question the valid- 
ity of the plaintiff’s act, unless it alleged 
and proved that the plaintiff had acted 
fraudulently or collusively to its injury.” 

In Yonkers & New York Fire Insurance 
Company v. Hoffman,” the court said: 

“But it is insisted, that the plaintiffs 
being themselves insurers, it was only nec- 
essary to show the payment of a loss... . 
The contract of re-insurance is totally dis- 
tinct from and unconnected with, the primi- 
tive insurance, and the re-assured, in order 
to recover against the re-insurer, must 
prove the extent of the loss in the same 
manner as the original insured must have 
proved it against him.” 

For the same reasons as those given 
above, an agent cannot represent the in- 
surer and the-reinsurer. The agent, like a 


%* 243 App. Div. 297, 301, aff'd 268 N. Y. 541. 

70 App. Div. 69, 71, aff'd 174 N. Y. 541. 

%® Footnote 14, p. 320. Insurance Company 
of Pennsylvania v. Telfair, footnote 49. 

© 17 Barb. 132. 

® 6 Pick. 198. 

* 1915 Opinions of the Attorney General (New 
York) 215, 219, 220. 

Washington v. Roberts, 153 So. 409. The 
statute forbade reinsurance by fraternal organi- 
zations except in another fraternal organization. 

Iowa Life Insurance Company wv. Eastern 
Mutual Life Insurance Company, 45 Atl. 762, 
64 N. J. L. 340. The statute provided that two 
thirds of the policyholders must consent to the 
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servant, cannot serve two masters. In 
Utica Insurance Company v. Toledo Insur- 
ance Company,” the agent not only repre- 
sented the plaintiff, the insuring company, 
but also the defendant reassurer. The court 
held that a person cannot act as the agent 
of two principals in which discretion may 
be exercised unless both parties consent. 
The court cited Copeland v. Mercantile In- 
surance Company:" “The agent of the seller 
cannot become the purchaser or the agent 
of the purchaser.” 


Nature 
of Reinsurance Companies 


One can readily see that unless the busi- 
ness of reinsurance were fluid, easy running 
and not bogged down in records and red 
tape, it would be of no value. In order to 
survive, reinsurance companies must be 
financially strong, with considerable liquid 
assets. Reinsurance organizations are of the 
conservative investment type. They rarely 
distribute their operating income among 
their stockholders. This income is placed 
in their reserve or surplus accounts, so as 
to build up their financial strength. The 
stockholders receive their return of profits 
derived from interest and other investments 
of the company. 

Reinsurance companies as well as other 
insurance companies are regulated by stat- 
ute of the several states of the United 
States.” Some state statutes are more strin- 
gent than others and some refuse to recog- 
nize the international aspect of reinsurance 
by permitting only those companies ad- 
mitted to the state to act as reinsurers.® 


Russia and her satellite countries con- 
sider insurance and reinsurance a national 
affair. Russia has her listening post in Lon- 
don, through the Black Sea-Baltic General 
Insurance Company. Argentina controls re- 
insurance through statutes that permit only 
companies organized in Argentina to write 
reinsurance contracts, even though a marine 


reinsurance contract and the contract must have 
the approval of the Secretary of State. 
Allison v. Fidelity Mutual Fire Insurance 
Company, 81 Neb. 494, 116 N. W. 274. The 
statute prohibited mutual fire insurance com- 
panies from transacting a reinsurance business. 
Robinson v. Benbow, 298 F. 561, relates the 
rights of stockholders of the ceding company. 
Skaneateles v. American Underwriters’ Fire 
— Company, 61 Misc. 457, 114 N. Y. S. 
8% Compilation of Statutory Provisions Deal- 
ing with Reinsurance (National Board of Fire 
Underwriters, May 1, 1951). 
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risk may be the only risk involved. Turkey 
applies the monopoly system to reinsurance. 


International Status 
of Reinsurance Transactions 


In a New York case previously cited,“ 
the question arose as to whether or not a 
foreign corporation doing a marine reinsur- 
ance business was liable for insurance cor- 
porate franchise tax under the then Section 
187 of the tax law. The relator was an 
English company and had offices in New 
Jersey, where the contracts of reinsurance 
were consummated. The court held no tax 
was due. In Mississippi the court held®™ that 
a nonresident insurance company licensed 
in Mississippi was not liable for income 
taxes upon premiums of reinsurance wholly 
completed without the state. 


The case of Morris & Company v. Skan- 
dinavia Insurance Company™ shows the in- 
ternational and intricate nature of insurance 
and reinsurance transactions. The following 
facts appeared: Morris & Company was 
incorporated under the laws of Louisiana 
and was engaged in the business of pack- 
ing and shipping meats in the United States 
and other countries. Skandinavia Insurance 
Company was incorporated in Denmark, 
and was engaged in the insurance business. 
Neither of the parties was a resident or 
citizen of Mississippi. Skandinavia did no 
insurance business in Mississippi but had an 
agent there for the transaction of reinsur- 
ance. In 1918 at Buenos Aires, Argentina, 
Skandinavia issued to Morris & Company a 
marine insurance policy covering a ship- 
ment of beef from Montevideo, Uruguay, to 
Havana, Cuba. A loss occurred and Morris 
sued Skandinavia in Mississippi, where 
Skandinavia had appointed a resident of the 
state for the transaction of the business of 
reinsurance. Skandinavia’s business in the 
United States was confined to reinsurance 
made in New York City, and some of the 
reinsurance risks covered property situated 
in Mississippi. The court held that the 


service of process on Skandinavia, through 
its agent of reinsurance in Mississippi, was 
improper on this direct insurance writing.” 


Interesting cases of insurance and rein- 
surance were decided after the first world 
war concerning Russian insurance com- 
panies.” These Russian companies claimed’ 
that their corporate life was ended by a 
decree of the Russian soviet government 
nationalizing the business of insurance. The 
decree further released the companies from 
payment of debts and liabilities. Justice 
Cardozo, writing the opinion for the court 
of appeals,” stated: 


“The decree of the Russian Soviet Gov- 
ernment nationalizing its insurance com- 
panies has no effect in the United States. 
... As to the Soviet decree, we think its 
attempted extinguishment of liabilities is 
brutum fulmen, . . . and this whether the 
government attempting it has been recog- 
nized or not. Russia might terminate the 
liability of Russian corporations in Russian 
courts or under Russian law. Its fiat to 
that effect could not constrain the courts of 
other sovereignties, if assets of the debtor 
were available for seizure in the jurisdiction 
of the forum. 


It has been held that the law of the domi- 
cile governs these contracts of reinsurance 
and not that of the state where the reinsur- 
ance was written.” Where the reinsurance 
contract is made in one state and perform- 
able in another state, the contract is con- 
strued under the laws of the latter state.” 


Litigation has arisen concerning the right 
of offset and the right of salvage. The 
courts have ruled that an offset can take 
place only where the debts are mutual. In 
Matter of People ex rel. Consolidated Indem- 
nity & Insurance Company,” the court held: 
“Debts to applied against each other, must 
be mutual. To be mutual, they must be 
due to and from the same persons in the 
same capacity.” 

In Pink v. American Surety Company™ 
the right of salvage depended on the word- 


“81 The Review 987 (December 8, 1950); The U. S. v. Pink, 315 U. S. 203; Matter of People 


Insurance Law Journal, March, 1950, p. 171. 

*® People ex rel. Sea Insurance Company v. 
Graves, footnote 3; Guardian Life Insurance 
Company v. Chapman, 302 N. Y. 226. 

*® Lincoln National Life Insurance Company 
v. State Tax Commission, footnote 11. 

* 279 U.S. 405. 

* Tomerlin v. London and Lancashire Indem- 
nity Company, 76 F. Supp. 168; Wedekind v. 
McDonald, 82 F. Supp. 678. 

% Nankivel v. Omsk, 237 N. Y. 150; Russian 
Republic v. Cibrario, 235 N. Y. 255; Wulfsohn 
v. Russian Republic, 234 N. Y. 372; Oetgen v. 
Central, 246 U. S. 297; Murphy v. Second Rus- 
sian Insurance Company, 208 App. Div. 141; 
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v. Russian Reinsurance Company, 255 N. Y. 415; 
Moscow v. Bank of New York, 280 N. Y. 286; 
Beha v. Second Russian Insurance Company, 
243 N. Y. 524. . 

7 James and Company v. Second Russian In- 
surance Company, 239 N. Y. 248, 255, 257, 146 
N. E. 369. 

™ Goodall v. Cook, 203 Ill. App. 69. 

1 Allemannia Insurance Company v. Firemen’s 
Insurance Company, footnote 24. 

3 287 N. Y. 34, 38. 

™ Footnote 15, p. 296. Automobile Insurance 
Company v. St. Paul Fire and Marine Insurance 
Company, 89 F. (2d) 163. 
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ing of the contract. In this case the stand- 
ard form of reinsurance agreement (adopted 
January 15, 1930, by the Surety Association 
of America) was used. The court said: 


“The salvage was received for a specific 
purpose, by the terms of the contracts, to 
reimburse both the reinsured and reinsurer, 
proportionately for their losses. Out of its 
receipt, no relationship of debtor and credi- 
tor was created.” 


The reassuring company also has the 
same right of subrogation as its assured, and 
the same rights of intervention. In Universal 
Insurance Company v. Old Time Molasses 
Company,” Circuit Judge Walker held: 


“The equitable considerations which give 
rise to a right of subrogation in favor of an 
insurer who pays the loss insured against 
apply in favor of a reinsurer who complies 
with his obligation to his reassured, whether 
that obligation is for the whole or part of the 
amount of the loss. ... A reinsurer ... is 
within the reason of the rule, that an insurer 
may intervene in a Court of Admiralty if he 
has the equitable right to the whole or any part 
of the damages recoverable of a ship or its 
owner in a limitation of liability proceeding.” 


What rights have the general creditors 
of the insuring company? They have 
none against the reinsurer; they have no 
greater rights than the primitive assured has 
against his insurer.” This question arises 
when the insuring company finds itself in 
financial difficulties.“ Then the various 
state laws come into play, and either the 
reassured company is liquidated or all the 
outstanding risks are reinsured with other 
insurance companies. The general creditor must 
look to what is left.” The new contracts 
of insurance date from the day the business 
is taken over by the new companies and not 
from the date of issue of the defaulted con- 


% 46 F. (2d) 925; The Ocean Wave, 18 Fed. 
Cas. 568, No. 10,417; Liverpool v. Great Western 
Phoenix Insurance Company, 129 U. S. 397. 

% Traders Insurance Company v. Aacchen 
Mutual Fire Insurance Company, 89 Pa. 109; 
Sachs v. Ohio National Life Insurance Company, 
fooinote 26; Central States Life Insurance Com- 
pany v. Morris, 6 Life Cases 450, 155 S. W. 
(2a) 333. 

™ Glen v. Hope Mutual Life Insurance Com- 
pany, 56 N. Y. 379; Fischer v. Hope Mutual 
Life Insurance Company, 69 N. Y. 161. 

% Schlens v. Poe, 131 Md. 182, 101 Atl. 688; 
Munich Reinsurance Company v. United Surety 
Company, 113 Md. 200, 77 Atl. 579; United 
Surety Company v. Munich Reinsurance Com- 
pany, 121 Md. 479, 88 Atl. 271; Poe v. Munich, 
126 Md. 520, 95 Atl. 164; Schlens v. Poe, 128 
Md. 352, 97 Atl. 649; Poe v. Munich, 276 F. 949, 
293 F. 764, 766; Northland v. Lincoln National 
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tract. Ail judgments, decrees and orders of 
the home state in liquidation proceedings 
are given “full faith and credit” in all other 
states.” 


Sometimes, a solvent insurance company, 
finding itself rather low in funds or losing 
money in its operations, sells all its assets 
and contracts of insurance to another in- 
surance company. Such a situation is found 
in the case of Raymond v. Security Trust & 
Life Insurance Company ** 


“Where a corporation is not insolvent, 
but is doing a losing business... it has the 
right to sell out its business to another 
corporation and to cease operations... . It 
was assumed that it was for the best in- 
terests of existing policy holders that they 
should be reinsured in some proper com- 
pany. ... It is true that a policy holder 
could not be compelled to relinquish the 
old company from liability and to accept 
reinsurance in the new; but the subrogated 
company would be liable to him, if he saw 
fit to enforce the contract.” 


It is legal for an insurance company to 
reinsure all its contracts.” A large mutual 
insurance fleet advertises that all its insur- 
ance is reinsured with the various companies 
of the fleet or affiliated companies.” 


“Loss Excess’’ Coverage 


Practically all insurance companies, in- 
cluding reinsurance companies, reinsure un- 
der a coverage known as “Loss Excess 
Cover.”™ This coverage is a “stop loss” for 
losses above a definite amount on any one 
account, or for total losses incurred above a 


stipulated figure. A contract such as this 
generally contains an arbitration clause. 
Very few cases have appeared in the courts. 
One interesting action was American Re- 
serve Insurance Company v. China Insurance 


Life Insurance Company, 7 Life Cases 516; 
Hobbs v. Occidental Life Insurance Company, 
87 F. (2d) 380. 

” Padway v. Pacific Mutual Life Insurance 
Company, 6 Life Cases 904, 42 F. Supp. 569; 
Kuhn v. Pacific Mutual Life Insurance Company, 
7 Life Cases 647, 37 F. Supp. 100. 

‘© Neblett v. Carpenter, 305 U. S. 297. 

§1111 App. Div. 191, 195, 97 N. Y. S. 557, 560. 

% Jameson v. Hartford Fire Insurance Com- 
pany, 14 App. Div. 380, 44 N. Y. S. 15; Jnsur- 
ance Company of North America v. Hibernia 
Insurance Company, 140 U. S. 565, 573. 

58 1943 Opinions of the Attorney General (New 
York) 300. 

% In re Home Insurance Company, 212 N. Y. S. 
567, 215 N. Y. S. 250; Northwestern Mutual 
Fire Insurance Company v. Union Mutual Fire 
Insurance Company, 5 Fire and Casualty Cases 
268, 144 F. (2d) 274. 
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Company.™ In this proceeding, plaintiff, a New 
York corporation, entered into a treaty with 
the defendant, an insurance company or- 
ganized under the laws of the Republic of 
China. This treaty reinsured certain Chinese 
risks assumed by the Chinese insurance 
company. The plaintiff agreed to pay to the 
defendant the difference if losses exceeded 
the premiums received by the defendant. 
The defendant agreed to pay the plaintiff 
the difference of premiums it received in 
excess of the losses sustained. Accounts 
were to be settled from time to time. On 
its last statement the defendant sent to the 
plaintiff, the account showed there was a 
balance due to the plaintiff of 4,117,135 
Chinese National dollars or a United States 
dollar equivalent of $95,318. Plaintiff de- 
manded payment, but the defendant replied 
that it could not remit because of a Chinese 
National edict that forbade the use of 
foreign exchange to pay reinsurance pre- 
miums. The defendant had an account in 
a New York bank, which the plaintiff im- 
mediately attached. The court upheld the 
attachment and also held the arbitration clause 
in the treaty to be valid. The defendant 
was permitted to pursue the procedural 
method provided in the state law to compel 
arbitration. 


As to the question of the statute of limita- 
tions, these statutes apply to treaties to the 
same extent as any other contract.” Just 
as the primitive insurance policy may pro- 
vide a shorter time limit for commencement 
of a suit, so may a reinsurance contract.” 
The right to cancel the reinsurance contract 
and the right to recover the unused pre- 
mium depends largely upon the contract.™ 


Conclusion 


Reinsurance, as can be seen, is a fascinat- 
ing venture. The complexity of the subject 
matter requires much thought. Potential 
liabilities involving billions of dollars are 
assumed each day. All the countries of the 
globe participate. Monopoly, nationaliza- 
tion and communism play a very small part 


6 Fire and Casualty Cases 661, 297 N. Y. 
322, 79 N. E. (2d) 425. 
_ % Atlas Mutual Insurance Company v. Down- 
ing, 12 Pa. Super. 305; Alker v. Rhoads, 73 
App. Div. 158, 76 N. Y. S. 808; Home Insurance 
Company v. Dick, 15 S. W. (2d) 1028; Auto- 
mobile Insurance Company v. St. Paul Fire and 
Marine Insurance Company, footnote 74. 

5t Faneuil Hall Insurance Company v. Liver- 
pool Insurance Company, 153 Mass. 63, 26 N. E. 
239, 244; In re International Reinsurance Com- 
pany, 78 Atl. (2d) 744. 

8 Farmers’ Mutual Fire Insurance Company 
v. First Reinsurance Company, 2 Fire and Casu- 


Reinsurance—A Review 


in the everyday workings of this enterprise. 
Political ideologies are a hindrance, but re- 
insurance is able to hurdle the barriers. 
Free enterprise and free trade are its virtues. 
All countries must more or less subscribe to 
this underlying economic theory of rein- 
surance.” 


To repeat, a catastrophe may occur at any 
time. Reinsurance reduces this risk to en- 
durable dimensions. Even periodical large 
losses may be replaced by distributing the 
risk wisely and over a wide spread. Look- 
ing at the world through the eyes of rein- 
surance, we find it rather small. 


Great Britain, once the laws of 19 Geo. 2 
were repealed, soon became the center of 
world-wide reinsurance.” Prompt payment 
of losses, contracts tailored to suit the in- 
surance companies and vast resources were 
the essentials that placed London in the 
forefront. Germany, Switzerland and America 
were contenders in the market. America 
and Switzerland have now surpassed Eng- 
land in the professional reinsurance market. 
London is still looked up to as one of 
the great insurance centers. In the profes- 
sional reinsurance market Switzerland in 
1949 obtained over $129 million in reinsur- 
ance premiums, the United States over $108 
million and Great Britain over $30 million. 
The last figure for Great Britain may be 
deceiving as Lloyds and direct writings are 
not included in the total. For the year 1950, 
Great Britain received from overseas in- 
surance premiums totaling the sum of $805 
million.” Today the United States is the 
largest market for reinsurance in the world. 
It would not be surprising to learn that all 
these countries have, in one form or another, 
financial interests in each others’ reinsur- 
ance organizations. The large reinsurance 
markets are universal and must remain so 
for the good of all peoples. 


There are countries, like Russia and its 
satellites, that have nationalized all business, 
but are still in the market for reinsurance.” 
Argentina, Brazil, Chile and other countries 
have laws forbidding local insurance com- 

(Continued on page 965) 
alty Cases 250, 101 Pac. (2d) 141; Farmers 
Union Fire Insurance Company v. Farmers’ 


Union Cooperative Insurance Company, 6 Fire 
and Casualty Cases 288, 26 N. W. (2d) 122. 
The 


%®81 The Review (December 8, 1950). 
entire issue is devoted to reinsurance. 

* Harold E. Raynes, History of British In- 
surance (1950), p. 281. 

"82 The Review 32 (January 19, 1951), con- 
tains a schedule by countries of premiums re- 
ceived during 1949 for reinsurance contracts. 


%82 The Review 31 (January 19, 1951); 80 
The Review 1003, 1007. 
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This article was presented at the joint 
session of the American Statistical As- 
sociation, American Association of Uni- 
versity Teachers of Insurance, and 
Institute of Mathematical Statistics on 
Developments in Actuarial Science. A 
discussion of the paper, by Mr. A. N. 
Guertin, appears on pages 957-958. 


CTUARIAL SCIENCE evolved out of 
+AXattempts to determine the values of life 
annuities and of level premiums for life 
insurance at different ages. The first of 
these problems was solved correctly, but in 
a somewhat empirical fashion, by John De 
Witt in Holland about the year 1671, and his 
solution was promptly applied for the pur- 
pose of placing the practice of raising capital 
by the sale of annuities on a sound financial 
basis. In 1693, in a paper read before the 
Royal Society, Edmund Halley, the British 
Astronomer Royal, published the first mor- 
tality tables which may be considered to be 
scientifically deduced (they were based on 
the registers of deaths of the City of Bre- 
slau). He also showed clearly how such 
tables could be used to compute life insur- 
ance and annuity premiums by age. 


The construction of mortality tables and 
their application to various problems involv- 
ing life contingencies received considerable 
attention from mathematicians and others in 
the first half of the eighteenth century. It 
was not until 1762, however, when the Equi- 
table Society of London was founded, that 
practical application was made of the prin- 
ciple, enunciated by Halley, of charging life 
insurance premiums that varied according to 
the age of the insured. The Equitable 
Society also forthwith appointed an “ac- 
tuary” to be its chief administrative official, 
and within a short time adopted many prac- 
tices that characterize the life insurance 
business of today, such as offering whole 
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Actuarial Science: 


life insurance at level premiums based on 
age at issue, careful selection of the persons 
to be insured, periodical valuations of the 
company’s liabilities, distribution of surplus 
earnings to policyholders and payment of 
surrender values to withdrawing policy- 
holders. 

For a long time the practical applications 
of actuarial science were confined largely to 
life insurance and annuities. The techniques 
associated with the mortality table and other 
methods commonly described as actuarial 
were brought to maturity in the solution of 
various practical problems in life contin- 
gencies. When it became apparent that 
many of these approaches and tools could 
also be very useful in dealing with problems 
involving nonlife contingencies, they were 
naturally carried over to other insurance 
fields. As a result, the approaches and 
methods of actuarial science have been gen- 
erally adopted for various forms of personal 
insurance, such as sickness, disability and 
social insurances, and to a lesser extent in 
casualty insurance. Certain actuarial tech- 
niques have also found application in popula- 
tion and public health problems and more 
recently in managerial problems not con- 
nected with insurance. 


Actuarial Problems in Life Insurance 


When the Equitable Society of London 
undertook to offer whole life insurance at 
a guaranteed level premium, its actuary was 
confronted with the fundamental actuarial 
problems of life insurance—making con- 
servative long-range estimates of future death 
claims and providing that these death claims 
would be met even though the risk of death 
increased with advancing age. The first 
problem was solved primarily through the 
development of suitable mortality tables that 
included reasonable margins for adverse 
variations in mortality. The second problem 
was solved practically by accumulating re- 
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serves out of the level premiums received 
during the early years to help pay the claims 
during the later years when the level pre- 
miums by themselves would no longer be 
sufficient to do so. 


Premiums.—It is generally agreed today 
that a mortality table used for calculating 
premiums on level-premium life insurance 
must contain sufficient margin to provide for 
the occurrence from time to time of adverse 
contingencies such as a severe epidemic or 
a war; that is, the margin must be large 
enough to permit the accumulation of sur- 
plus funds sufficient to cover occasional 
exceptionally high mortality losses. As a 
practical matter, margins of this kind have 
been provided either by using mortality 
tables representing the experience of some 
past period (which automatically introduces 
a margin by reason of the long-term down- 
ward trend in mortality rates) or by com- 
piling mortality tables from recent exper- 
ience and “loading” this experience suitably 
to include a reasonable margin. The Com- 
missioners’ 1941 Standard Ordinary Mortal- 
ity Table,’ now generally used as the basis 
for calculating premiums and reserves on 
participating ordinary insurance, and the 
1941 Standard Industrial Mortality Table,’ 
similarly used for industrial insurance, are 
illustrations of mortality tables constructed 
by adding explicit margins to recent ex- 
perience. 

Reserves.—Although the necessity for 
accumulating reserves on level-premium life 
insurance was recognized by actuaries in 
Great Britain almost as soon as the increas- 
ing risk of death began to be covered by 
a level premium, the appropriate basis for 
computing such reserves remained in dispute 


21John §S. Thompson, ‘‘Commissioners 1941 
Standard Ordinary Table,’’ 42 Transactions of 
the Actuarial Society of America 314 (1941). 

2? Malvin E. Davis, ‘‘1941 Industrial Mortality 
Tables,’’ 42 Transactions of the Actuarial So- 
ciety of America 30 (1941). 
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for many years. In 1858 a minimum basis 
for the valuation of reserves was never- 
theless established by law in Massachusetts, 
virtually through the efforts of one man, 
Elizur Wright. 


Because the commissions payable to 
agents and other initial expenses on new 
policies were comparatively low at that 
time, Elizur Wright suggested that, as a 
practical matter, the portion of the pre- 
mium needed to cover the expenses of the 
first policy year might be assumed to be 
the same as the portions required for ex- 
penses in subsequent policy years; on this 
assumption, the balance of the premium 
after allowing for expenses would also be 
level in amount. Wright proposed that in 
calculating reserves credit be taken for the 
future receipt of a net level premium only, 
determined by a suitable mortality table 
and interest rate. This method, known as 
the net level-premium valuation method, 
produces conservative reserves and has, 
therefore, continued to be widely used in 
the United States. 


As new ways of marketing life insurance 
were tried out in the United States, it 
became increasingly apparent that a full- 
time agency force was the most effective 
means for distributing life insurance and 
the agents’ worth came to be recognized 
through the payment of higher first-year 
commissions. Even though the level pre- 
miums charged included sufficient provision 
for all expenses over the lifetime of a policy, 
the higher expenses initially incurred made 
it more difficult for companies that were 
growing rapidly to set up reserves on the 
net level-premium valuation method. Ac- 
cordingly, several states changed their laws 
so as to allow modifications of the net level- 
premium valuation method under which 
modifications companies were permitted to 
set up smaller reserves in the first year 
and to increase them thereafter more rapidly 
than under the net level-premium valuation 
standard. As none of these methods gained 
general acceptance, a committee of actuaries 
representing state insurance departments 
was appointed in 1937 to study this matter 
along with the possible uses of a modern 
mortality table.* This committee, slightly 
reconstituted, continued to study the prob- 
lem and recommended * that companies be 


* National Association of Insurance Commis- 
sioners, Report of the Committee to Study the 
Need for a New Mortality Table and Related 
Topics (1939). 

* National Association of Insurance Commis- 
Sioners, Reports and Statements on Non- 
Forfeiture Benefits and Related Matters (1941). 
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permitted to calculate reserves by a method 
that reflected the actual incidence of ex- 
penses on level-premium life insurance more 
closely than does the net level-premium 
method. This new method, generally re- 
ferred to as the Commissioners’ Standard 
Valuation Method, soon gained formal 
recognition in most states. 


Withdrawal Values and Options.—Another 
problem which presented many practical 
difficulties was that of determining the 
appropriate withdrawal values to be granted 
those who discontinue premium payments 
under level-premium life insurance. Even 
though the aggregate amount of a com- 
pany’s reserves may properly be considered 
as a measure of the values of all policies, 
it does not follow that an individual policy- 
holder’s withdrawal value can be related 
in a simple manner to an individual reserve 
calculated in the same way as.an aggregate 
reserve. This is because the concept of 
reserves applies to aggregates only and has 
no real application to individual cases, while 
the intrinsic value of an individual policy 
must necessarily depend, among other 
things, on the policyholder’s state of health. 


At various times, different formulas have 
been used to ascertain the withdrawal 
values which may properly be granted to 
individual policyholders. Recently, this 
question was reviewed at length by the 
same committee that concerned itself with 
the problem of reserve bases.’ The com- 
mittee recommended a formula for deter- 
mining withdrawal values which was later 
enacted into law in most states as a per- 
missible basis. This formula has the great 
merit of recognizing that the determination 
of withdrawal values involves considera- 
tions different from those applicable to the 
calculation of reserve liabilities. 


Closely allied to the problem of appro- 
priate withdrawal values is that of deter- 
mining the amounts which may be allowed 
on the exercise of various options included 
in life insurance policies; for instance, the 
amounts to be allowed when a policyholder 
or a beneficiary has the choice of electing 
a life income in lieu of a lump-sum pay- 
ment of policy proceeds, or the amount to 
be charged for the option of extending in- 
surance coverage on a term basis regardless 
of the policyholder’s state of health when 
the option is taken. In each case it is 
necessary to evaluate the financial effect of 
the selection exercised. 


5 Same as footnote 4. 
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Dividends.—In mutual companies the 
actuary is faced with the problem of equi- 
tably apportioning part of the surplus 
earnings in the form of dividends to policy- 
holders. 


Every life insurance company is, of 
course, required to accumulate surplus funds 
as protection against various adverse con- 
tingencies such as major epidemics, wars 
and investment losses. Basically, provision 
for these adverse contingencies is made 
through appropriate margins in premiums. 
In stock companies, the margins in the pre- 
miums are kept down to the minimum con- 
sistent with a conservative estimate of 
future death claims; and a substantial part 
of the protection against adverse con- 
tingencies is furnished by the surplus funds 
contributed by stockholders, who in return 
receive such profits on the business as are 
not needed for the surplus funds. In mutual 
companies, the margins in the premiums are 
usually considerably larger than on non- 
participating insurance and the surplus 
funds corresponding to those provided in 
stock companies by stockholders are built 
up from these larger margins; all of the 
profits not needed for surplus funds can 
therefore be returned to policyholders in 
dividends. 


Annual dividends on life insurance policies 


are thus seen to be merely refunds, with 
respect to each year’s operations, of the 
amounts found not to be needed to cover 
the actual cost of insurance; this cost in- 
cludes, of course, a contribution to the 
surplus funds held as protection against 


adverse contingencies, The practical prob- 
lem in apportioning dividends usually re- 
solves itself into determining the equitable 
amounts of these refunds on thousands of 
policies issued on different plans of insur- 
ance and with different benefits, at different 
ages, frequently at different premium rates, 
issued in different years and under different 
conditions. The refunds are usually cal- 
culated on the basis of actual experience 
but with an allowance for contributions to 
the surplus funds. The various methods 
commonly used in the United States* to 
carry out such an equitable apportionment 
of surplus earnings reflect the principle that 
each policyholder should benefit in propor- 
tion to his excess payments over and above 
the actual cost of insurance. 


* J. B. Maclean and E. W. Marshall, Distribu- 
tion of Surplus, Actuarial Studies No. 6 
(Actuarial Society of America, 1937). 
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Underwriting and Mortality 
Investigations 


A very important practical application of 
actuarial science lies in the development and 
testing of procedures designed to insure 
that the mortality likely to be experienced 
on each group of insured lives will fall 
within the range on which the premium 
rates are predicated. These procedures are 
usually described as “underwriting of risks.” 
In its broadest sense, however, the under- 
writing of risks includes not only the rules 
and procedures used in the selection of 
risks but also the precise definition of the 
hazard covered by the insurance. Obvi- 
ously, the coverage provided must be in line 
with the mortality assumed in the calcula- 
tion of premium rates. After a risk is ac- 
cepted, the premium cannot be increased 
nor the coverage restricted. Thus, if it 
appears likely at time of selection that a 
risk can increase materially in the future, 
an appropriately higher premium must be 
charged or the coverage must be suitably 
limited. The latter course is sometimes 
followed with respect to war and aviation 
hazards. 

For a long time the underwriting of life 
insurance risks rested largely on a general 
understanding of the qualitative effects on 
mortality of those characteristics of life 
insurance applicants which could readily be 
ascertained in practice. Statistical investiga- 
tions of mortality for underwriting purposes 
began to be made in this country only dur- 
ing the last decade or two of the nine- 
teenth century. They were impelled by a 
demand for the insurance of risks that could 
not be accepted at the usual premium rates; 
at first, only carefully selected substandard 
risks were insured, either subject to a 
specified reduction in death benefits for a 
period of years, or at extra premium rates 
determined in the light of such knowledge 
of the extra mortality risk as was available 
before the advent of statistical studies. The 
increasing volume of life insurance writ- 
ten on substandard risks provided an ade- 
quate body of data for statistical studies, 
and the Actuarial Society of America, 
organized at about this time (1889), brought 
to these studies the scientific techniques 
developed by actuaries in Great Britain. 


Since the turn of the century, the Actu- 
arial Society of America (now the Society 


™E. A. Lew, ‘Mortality Statistics for Life 
Insurance Underwriting.”’ 43 Journal of the 
American Statistical Association 274 (June, 
1948); John F. Ryan ‘An 80 Column Punched 
Card for Mortality Statistical Purposes and 
Procedure Followed in Its Preparation,’ 1 
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of Actuaries) has carried out a number of 
comprehensive intercompany investigations 
of various factors bearing on the mortality 
of insured lives, notably abnormal build, 
medical impairments and hazardous occupa- 
tions. Descriptions of the underwriting 
considerations that shaped the form and 
content of these studies, the methods used 
in making them, the findings of the more 
important investigations, and the record 
systems currently employed by life insur- 
ance companies for mortality investigations 
are given elsewhere." 


Underwriting Methods.—Modern life in- 
surance underwriting is founded on the 
systematic collection of mortality statistics 
and on periodic investigations of mortality 
in relation to a number of factors, such as 
build, occupation, medical history, physical 
impairments, habits, etc. The knowledge 
obtained in this manner is applied directly 
to the evaluation of life insurance risks by 
the use of the so-called “numerical rating 
method.” This method was originally * de- 
scribed as follows: 


“The underlying principle’ in the nu- 
merical method of medical selection rests 
on the assumption that the average risk 
accepted by a company has a value of 100 
per cent, and that each one of the factors 
which make up a risk shall be expressed 
numerically . . . and that, by the summa- 
tion of them, or by some modification of 
their summation, the value of any risk shall 
be determined and expressed with relation 
to that standard. Wherever there is 
clear evidence that two factors are inter- 
dependent, so that their addition is not 
sufficient or is distinctly too large, allow- 
ance is made for that interdependence.” 


The reliability of this method has been 
frequently demonstrated by the findings of 
mortality studies made as a check on prac- 
tical underwriting. Growing ability to allow 
for the higher mortality likely to be experi- 
enced among various types of substandard 
risks has led practically all well-established 
life insurance companies to enter the field 
of substandard insurance. This makes it 
possible today for large numbers of persons 
who not so very long ago would have been 
considered uninsurable to obtain individual 
life insurance policies at appropriate extra 
premium rates. 


Transactions of the Society of Actuaries 295 


(1949). 

80. Rogers and A. Hunter, ‘‘The Numerical 
Method of Determining the Value of Risks for 
Life Insurance,’’ 20 Transactions of the Actu- 
arial Society of America 274 (1919). 
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Substandard Insurance.—The main prob- 
lem in substandard insurance has been to 
determine the extra premiums needed to 
cover the higher mortality anticipated. 
Because the incidence of mortality among 
different types of substandard risks varies 
widely according to age and duration from 
issue, it has been necessary to devise sev- 
eral systems of extra premiums for the 
major types of substandard risks. For in- 
stance, it has been found that the extra 
mortality among certain types of risks is 
constant with age, for others it increases with 
age, for some it decreases with duration, 
while for still others the extra mortality 
persists for a short period of years only. 
To develop the facts as to the incidence of 
the extra mortality among different types 
of substandard risks, mortality statistics for 
life insurance underwriting have usually 
been tabulated so as to bring out the varia- 
tions in the extra mortality by age and 
duration from issue. 


Considerable judgment has been required 
in translating such experience data into 
extra premium rates, not merely because of 
the usual shortcomings of statistical data 
but also because of certain peculiarities of 
the experiences among insured lives. For 
instance, because the mortality of insured 
lives is markedly affected by the standards 
used in the selection of risks, it has fre- 


quently been difficult to interpret experience 
data covering a period of years during 
which underwriting practices underwent 
some change, or to interpret intercompany 


data that included contributions from 
companies with different underwriting stand- 
ards. Occasionally it has also been neces- 
sary to make allowance for the fact that 
many mortality investigations have not ex- 
tended for sufficiently long periods of time 
to reflect fully the highest death rates experi- 
enced among those risks whose extra 
mortality is largely deferred, for example, 
persons with elevated blood pressure. 


Choice of Underwriting Instruments.— 
While theoretically there is no limit on the 
screening to which life insurance applicants 
might be subjected, in practice elaborate 
investigations of applicants can be justified 
only where very large amounts of insur- 
ance are involved. The decision to use a 
particular underwriting instrument, when 
several alternatives are available, has usually 
been made by considering which would be 
most economical under the circumstances. 
On the basis of this criterion it has recently 


® Informal Discussion of New Mortality Bases 
for Annuities, 2 Transactions of the Society 
of Actuaries 112 (1950). 
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been found advantageous, within limits, to 
dispense altogether with medical examina- 
tions of applicants at the younger ages, 
because the mortality savings resulting from 
such screening are not large enough to 
cover the cost thereof. Sound nonmedical 
insurance practices have been developed in 
this manner to the point where life insur- 
ance for sizeable amounts is being generally 
offered at the younger ages without medical 
examination. Similar criteria have been 
used to decide when other underwriting 
tools should be used. Generally, simplified 
underwriting rules have been widely adopted 
for industrial life insurance where the rela- 
tively small amounts of insurance involved 
preclude costly underwriting procedures. 


The break-even point between expense 
savings and additional claims has been de- 
termined by special studies. Perhaps the 
most interesting of these have been the 
investigations of the mortality among differ- 
ent classes of risks who would normally 
be declined for insurance; such investiga- 
tions have been made by tracing the ex- 
perience of declined risks through policies 
issued to them when they were still insurable. 


Actuarial Problems 
in Annuities and Pensions 


Annuity premiums are determined on the 
basis of a suitable mortality table and an 
assumed rate of interest, just as are the 
premiums for life insurance. However, 
because the assumption regarding the inter- 
est rate frequently carries greater weight 
for annuities than for life insurance, lower 
interest rates are often assumed for annuity 
premiums. Moreover, in calculating an- 
nuity premiums it is not satisfactory to use 
mortality tables which represent actual ex- 
perience among annuitants’ during some 
past period, or even the experience of a 
very recent period. Continued improvement 
in mortality, such as may reasonably be 
anticipated, will result in annuity payments 
having to be made over a longer period of 
years than indicated by recent experience. 
Thus, a mortality table used for calculat- 
ing annuity premiums should make some 
provision for probable improvement in 
mortality, and practical methods of allow- 
ing for such improvement have received 
considerable attention.” 


The importance of sound bases for an- 
nuity premiums is underlined by the fact 
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that during the past fifteen years the an- 
nuity and pension business has assumed 
major proportions in this country. With 
increasing numbers of people turning to 
annuities as a medium for providing retire- 
ment benefits, various new types of an- 
nuity contracts and pension arrangements 
have been developed. It might also be 
noted that the proceeds of most types of 
life insurance can be, and to an increasing 
degree are being, paid out in the form of 
an annuity through the operation of the 
settlement options generally included in life 
insurance policies. Particularly significant, 
however, has been the growth of various 
group annuity and pension plans (both self- 
administered and insured) aimed at provid- 
ing retirement benefits for employees on a 
mass basis. The responsibility for the guar- 
antees made under these plans and for 
much of the expert guidance needed has 
fallen on actuaries. 


Group annuities and pension plans have 
presented particularly difficult problems 
with respect to long-range guarantees in- 
volved, with respect to tax problems and 
with respect to integration with various 
other forms of retirement benefits, notably 
the old-age benefits provided under the 
Social Security Act. Many technical prob- 
lems have also been involved under both 
group annuity and pension contracts, as in 
the valuation of the frequently complicated 
benefits and in the determination of divi- 
dends or refunds. 


Actuarial Problems 
in Group and Social Insurance 


Group Insurance.—Group life insurance 
was the first type of employer-employee 
benefit plan to be administered by life in- 
surance companies. Under group life in- 
surance contracts, the companies guaranteed 
to pay specified death benefits for a speci- 
fied premium and also provided that em- 
ployees who terminated their employment 
could convert their group life insurance to 
individual life insurance contracts without 
any evidence of insurability. Arrangements 
were usually made for employees to pay 
part of the premium at a fixed rate per 
thousand of insurance irrespective of age, 
with the employer contributing the bal- 
ance, which might vary from year to year. 
Under the guidance of a committee of 
actuaries, a standard definition of group life 
insurance was adopted in 1918. The same 
general pattern was later extended to other 


” E. O. Dunlap, ‘‘The Underwriting of Group 
Life and Group Accident and Health Insur- 
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forms of group insurance, such as group 
disability insurance and group annuities. 


In calculating premiums for group insur- 
ance, the practice was adopted of charging 
an average premium per thousand of insur- 
ance for the average risk in the group, pro- 
vided the group was sufficiently large and 
stable. A group could be considered as 
stable if there was a constant stream of 
new entrants into the group and if the 
group was initially composed of normal 
proportions of persons in good and poor 
health. From experience it was found that 
such conditions were usually present in 
fairly large groups of employees in active 
employment. However, if the option to 
join a group plan was left to the employees, 
then it was found necessary to impose the 
condition that at least 75 per cent of all 
those eligible would have to join before the 
plan went into effect. It has also been 
found advisable to limit the coverage pro- 
vided for individuals under a group insurance 
contract to moderate amounts determined 
by a formula which precludes individual 
selection.” 


The initial problem in determining an 
appropriate premium rate for a fairly large 
and stable group is to appraise the occupa- 
tional hazards among the eligible employees. 
Because group insurance is written on a 
term basis, with the company reserving the 
right to adjust premiums as the age dis- 
tribution changes or in the light of emerg- 
ing experience, it has been necessary to 
reappraise frequently the experience of in- 
dividual groups and industries. 


Group insurance has proved to be very 
popular chiefly because of its low cost to 


employees, made possible by low ad- 
ministrative expenses as well as by the 
employer’s contribution to the premium. 
Accordingly, many group insurance under- 
writing rules have the object of keeping 
administrative expenses low. For example, 
one common requirement is that a single 
administrative agency collect all premiums 
for the group; another which is frequently 
used to save expenses where employee turn- 
over is high is that the insurance cover only 
employees who have completed a specified 
minimum period of service. 


Most group insurance is sold either on 
a participating basis or on a basis whereby 
retroactive rate credits are allowed if the 
experience is favorable. Dividends or rate 
credits are determined in relation to the ex- 
perience of each group. This has led to the 


ance,’’ 25 Record of the American Institute of 
Actuaries 438 (1936). 
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utilization and development of experience- 
rating principles, which are quite different 
in many respects from those involved in 
the apportionment of dividends on individ- 
ual insurance. One of the important differ- 
ences stems from the need for giving appro- 
priate weight to the experience accumulated 
under groups of different size. To accom- 
plish this it has been found necessary to 
introduce into the dividend and rate credit 
formulas a factor that allows for the credi- 
bility of the experience of each group. 
Another difference lies in the emphasis on 
the catastrophe hazard, which is a more 
serious contingency in group than in in- 
dividual insurance. 


In connection with group life insurance, 
actuaries have had to allow for the finan- 
cial effect of the option which permits 
employees to convert their group life in- 
surance to individual life insurance policies 
upon termination of employment. Because 
many persons in poor‘health naturally take 
advantage of this option, the mortality ex- 
perienced after conversion has been gen- 
erally unfavorable, and appropriate charges 
therefor have been included in the premium 
rates for group life insurance. 


Actuarial advice has been a valuable part 
of the service rendered by insurance com- 
panies under group insurance contracts. 
Technical guidance has frequently been 
needed to develop plans that utilize fully 
the potential savings in the group approach, 
Combinations of various forms of group 
insurance, such as group life, group annuity 
and group accident and health insurance, 
including disability compensation, hospital 
expense, surgical expense and medical 
expense, have also presented many special 
problems. Thus, it has often been necessary 
to consider these coverages in relation to 
other available benefits, such as the old-age 
and survivorship benefits under the Social 
Security Act or the benefits provided under 
the Blue Cross and Blue Shield plans, The 
newness of some forms of group insurance 
and the flexibility of the group approach 
have also placed a premium on the advice 
of specialists. 


Social Insurance.—Although some forms 
of social insurance resemble group insur- 
ance in a number of ways, the actuarial 
problems in social insurance are basically 
quite different. In social insurance there is 
usually no compelling reason to maintain 


"R. A. Hohaus, ‘Actuarial Problems on 
Social Insurance,’’ 35 Journal of the American 
Statistical Association 37 (March, 1940); Actu- 
arial Studies: Social Security Administration 
(note particularly R. J. Myers, Long Range 
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a close current relationship between benefits 
and contributions, no necessity to build up 
large reserves for deferred benefits or for 
adverse contingencies, and little need for 
underwriting, as long as universal coverage 
is the goal. Broad public policies and fiscal 
matters, and even political factors, can 
properly be given more weight than tech- 
nical considerations in determining scales 
of contributions and benefits. 


The actuary has nevertheless an impor- 
tant part to play in social insurance, if only 
because of his knowledge and experience in 
setting up and administering insurance and 
annuity benefits and more generally be- 
cause of his training in the evaluation of 
long-range programs of expenditures. Care- 
fully developed estimates of the possible 
costs of social insurance programs can serve 
as an effective brake on their unwise ex- 
pansion. It is now generally recognized 
that the long-term cost of any social insur- 
ance program may be the controlling factor 
in its feasibility within the framework of a 
free-enterprise economy. 


It was realized quite early that the prob- 
lems of cost estimates in social insurance 
required a somewhat different approach from 
those used in group or individual insurance, 
In group and individual insurance, cost esti- 
mates can readily be made by reference to 
particular contractual benefits expressed in 
fixed dollar amounts and evaluated on the 
basis of some reasonably relevant mortality 
or morbidity experience, with proper allow- 
ance for administrative expenses and inter- 
est earnings. In social insurance, however, 
cost estimates generally have to deal with 
benefits whose level is usually geared to 
earnings that depend on future conditions 
and whose evaluation involves taking ac- 
count of many more contingencies than 
need be considered in group or individual 
insurance.” 


Actuarial Problems 
in Casualty Insurance 


There are at least 64 kinds of casualty 
insurance, the oldest of which, livestock 
insurance, was first written in this country 
in 1828. However, it was not until the de- 
velopment of workmen’s compensation in- 
surance, first written in 1910, that actuarial 
science began to be applied in any great 
measure to casualty insurance. 


Cost Estimates for Old Age and Survivors In- 
surance, 1946 Actuarial Studies No. 23 (April, 
1947). 

122A. F. Michelbacher, 
Principles (McGraw-Hill, 1942). 
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The actuarial problems involved in putting 
workmen’s compensation insurance on a sci- 
entific basis were, in their details, quite dif- 
ferent from those encountered in life insurance. 
Accordingly, a separate body now known as 
the Casualty Actuarial Society was organized 
in 1914 for the promotion of actuarial and 
statistical science in these new fields. With 
increasing recognition of the value of an ac- 
tuarial approach, the work of the casualty 
actuary came to embrace most of the insur- 
ance lines in the casualty field. 


In the casualty field, just as in life insur- 
ance, the problem of rate-making is of prime 
importance. Because casualty insurance 
policies are usually issued on a term basis 
and provide for cancellation of the.contract 
at the insurer’s option or for adjustment 
of premium rates from time to time, the 
casualty actuary need not project his as- 
sumptions as far into the future as the life 
insurance actuary. However, the claim rate 
is subject to very wide fluctuation and in 
some lines catastrophe losses are possible, 
so that much greater allowance must be made 
for extreme departures from the normal in 
the immediate past experience. 


The first step in rate-making is classifica- 
tion of risks. As a practical matter, risks 
are classified according to readily ascertain- 
able characteristics. To obtain a stable rate 
structure and avoid inequities, risks which 
are not reasonably similar are placed in sep- 
arate classifications; such classifications 
change frequently in casualty insurance and 
this presents difficult problems in the col- 
lection of statistical data for rate-making 
purposes. 


Credibility formulas and procedures for 
evaluating the significance of past experience 
are widely used in merit rating and retro- 
spective rating in certain lines of casualty 
insurance. Merit rating based on past ex- 
perience is used to adjust the premiums 
charged for future coverage, while retro- 
spective rating is used to adjust the premiums 
charged for past coverage.” 


In determining premium rates for casualty 
insurance, special attention must be given to 
elements of cost peculiar to certain casualty 
coverages. Thus, in the boiler and ma- 
chinery line, the safety engineering services 
provided account for a much larger propor- 
tion of the premium than the claims paid. 
In most casualty lines, investigation and ap- 
praisal costs in connection with claims are 
an important factor, as is also the cost of legal 
proceedings in liability insurance coverages. 


The problem of reserves in casualty insur- 
ance differs materially from that in life in- 
surance because the bulk of the casualty re- 
serves is for claims (both reported and 
unreported) which have already been in- 
curred but with respect to which the company 
has not yet fully discharged its obligations. 
Sizeable reserves for expenses must also be 
held in most forms of casualty insurance. 
On the other hand, the reserves for future 
claims are relatively small in casualty insur- 
ance because the policies are usually written 
for short terms and there is no yearly in- 
crease in the risk as in life insurance. Finally 
it may be noted that casualty insurance re- 
serves must frequently allow for a wide 
variety of contingencies, such as probabili- 
ties of remarriage in workmen’s compensa- 
tion insurance, and, under surety bonds, 
probabilities of discovery of liability long 
after the coverage has expired. 


Some Actuarial Tools 


The essential and most difficult part of 
many actuarial problems is to choose appro- 
priate mortality or claim rates, appropriate 
rates of interest and expense, and suitable 
values of other factors. In making such 
judgments the actuary relies on a number 
of tools which are constructed by putting 
together various pieces of knowledge. Among 
the more important of such actuarial tools 
are mortality tables, multiple decrement 
tables, mathematical models and mass calcu- 
lation methods. 


Mortality Tables.—Mortality tables are 
used in the calculation of premiums as a 
means of making appropriate allowance for 
future death claims. Different tables must 
be used for different forms of life insurance, 
for participating and nonparticipating insur- 
ance for standard and substandard insur- 
ance, and also where special circumstances 
may require it. Different tables are needed 
for ordinary, industrial and group life in- 
surance because the lives insured under these 
three kinds of insurance are differently 
classified, differently underwritten and, broadly 
speaking, drawn from different parts of the 
population. Different tables are in order 
more for nonparticipating premiums than for 
participating premiums; this is because non- 
participating premiums represent the actual 
cost of insurance to the policyholder and, 
as such, they must be competitive not only 
with the cost of insurance under participat- 
ing policies after allowance for dividends, 
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but also with nonparticipating premiums of 
other companies. In the case of substandard 
insurance, different mortality tables are re- 
quired, depending on the number and the 
characteristics of the substandard classifica- 
tions adopted. Finally, different mortality 
tables may even be required for the calcula- 
tion of premiums when special circumstances 
are involved, as when a company has un- 
usually lenient or severe underwriting stand- 
ards, or if it concentrates its business in a 
particular geographical area. 


In selecting a mortality table for reserves, 
the objective usually is to produce a con- 
servative measure of the company’s liabili- 
ties. It should be noted, however, that a 
mortality table satisfactory for premiums is 
not necessarily conservative for reserves. 
This is because the magnitude of the reserves 
on level-premium life insurance depends in 
part on the upward grade of death rates 
with advancing age; a mortality table with 
high death rates and a gradual slope may 
produce smaller reserves than one with lower 
death rates but a steeper slope. With re- 
spect to guaranteed withdrawal values, the 
problem is again different because a mor- 
tality table suitable for reserves may not be 
appropriate for withdrawal values. 

For measuring gains or losses from mor- 
tality, special investigations may be neces- 
sary to develop mortality tables that will 
reflect the actual mortality being experienced 
in various classes of business. In companies 
issuing participating insurance, mortality 
tables used for dividend purposes are pre- 
pared with this objective in mind. Still other 
mortality tables must be constructed as stand- 
ards of reference for interpreting the results 
of mortality studies of lives with different 
characteristics.” 


Multiple Decrement Tables.—In the oper- 
ation of the life insurance business, account 
must be taken of the changes in the num- 
bers of insured lives brought about not only 
by death but also by withdrawals. In pen- 
sion work, attention is focused on the numbers 
retiring at various ages, but the decrements 
from death, disability and withdrawal must 
also be carefully evaluated. Still other decre- 
ments, and sometimes increments, must be 
taken into consideration in other forms of 
insurance. Certain special adaptations of 
multiple decrement tables, notably “asset 
share” and “model office” computations, are 
particularly important in life insurance. 

Multiple decrement tables have been widely 
used in the preparation of financial estimates 


“J. S. Elston, Sources and Characteristics 
of the Principal Mortality Tables, Actuarial 
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by life insurance companies, mainly for the 
purpose of appraising the financial effect of 
such factors as withdrawals, in addition to 
mortality, interest and expense. They have 
often been used to trace the financial prog- 
ress of a cohort of life insurance policies 
through the years, on the basis of death and 
withdrawal rates either determined from past 
experience or adjusted to represent future 
experience. The selection of the proper as- 
sumptions has usually been the most im- 
portant and also the most difficult part of 
the problem. 

When financial accumulations showing the 
net funds for a particular plan of insurance 
and a particular age at issue at successive 
points of time are expressed in terms of the 
fund per survivor at such times, the resulting 
figures are spoken of as “asset shares.” As- 
set shares may be retrospective when they 
purport to present an historical account, or 
prospective when they are intended to serve 
as a forecast. In one or the other of these 
forms, asset shares have been much used 
for testing the suitability of premium rates, 
reserves, withdrawal values and dividends, 
under specified assumptions. 

In interpreting asset share calculations, it 
is necessary to keep in mind that the signifi- 
cance of the results depends on the realism 
of the basic assumptions. When asset shares 
are used for forecasting, allowance must be 
made for the probable range within which 
future experience may lie, and this may re- 
quire the preparation of several sets of com- 
putations on different assumptions. 


Instead of analyzing the results in detail 
for specific ages and particular plans of in- 
surance, as is done by means of asset shares, 
it is often advantageous to deal throughout 
with a model of an aggregate which reflects 
the estimated distribution of the business by 
plan of insurance and age at successive points 
of time. Such a device is commonly referred 
to as a “model office.” Model office calcula- 
tions have been found very useful in plan- 
ning and testing the financial effects of dif- 
ferent assumptions with regard to mortality, 
interest, expense rates, etc. 


Mathematical Models.—In one sense of the 
word, the entire life insurance business is 
built around simplified mathematical models. 
Essentially, the formulas used to express 
premiums, reserves and withdrawal values 
can all be regarded as practical devices for 
summarizing complicated relationships. The 
best justification for such formulas is that 
they work. 


Studies No. 1 (Actuarial Society of America, 
1932). 
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Mathematical models are widely used in 
practical applications of the formal theory 
of life contingencies. For instance, such 
models are in effect constructed in the valua- 
tion of a company’s liabilities when average 
factors are determined to represent various 
distributions of business. Valuation prob- 
lems have received a great deal of attention 
from actuaries and many ingenious mathe- 
matical models have been developed to deal 
with special situations. 


The formulas developed by Gompertz and 
Makeham to express the force of mortality 
have also provided very useful mathematical 
models.” By assuming that mortality rates 
follow these formulas, it is possible to sim- 
plify the computation of premiums, reserves, 
etc., for life insurance and annuities involv- 
ing two or more lives. 


In calculating dividends on ordinary in- 
surance, a mathematical model known as the 
“three factor formula” (representing the fac- 
tors of mortality, interest and expense) is 
generally used as a simplified and convenient 
expression for the surplus earnings available 
for dividends. In calculating dividends on 
group insurance and casualty insurance, use 
has been made of certain statistical distri- 
bution functions as models for evaluating the 
degree of credibility to be attached to the 
accumulated experience under a particular 
contract. 


Mass Calculation Methods.—From the very 
beginning, the administration of life insur- 
ance and annuities has involved extensive 
calculations and the handling of a large vol- 
ume of numerical data. Even the great 
Gauss, after undertaking to produce a valua- 
tion of the widows’ and orphans’ fund of the 
University of Goettingen, felt it necessary 
to remark in a note dated January 9, 1845, 
that “those gentlemen who thought that I 
could complete my report in four weeks have 
a very mistaken idea about the length of 
such calculations.” 


To cope with the extensive calculations in 
life insurance and pensions, a number of 
mass calculation techniques have been de- 
veloped or borrowed from other fields. Of 
the purely actuarial techniques, the best known 
is that of “commutation columns” which 
greatly facilitate calculations involving mor- 
tality and interest. Commutation columns 
combine mortality table functions with the 


%E. F. Spurgeon, Life Contingencies, (Cam- 
bridge University Press, 1932), Ch. XI. 
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interest function in such a way that the com- 
ponents of the numerators and denominators 
in most life insurance and annuity computa- 
tions can be easily read from prepared tables. 
Commutation columns have been adapted to 
multiple decrement functions generally and 
to mortality rates subject to secular trends.” 


A number of continuous methods for mass 
calculations have also been developed to fa- 
cilitate many types of actuarial computa- 
tions. By the use of such methods, each 
successive value of a function is calculated 
directly from the preceding value. Continu- 
ous methods often have the further advantage 
of permitting simple summation checks on 
mass calculations. 


Interpolation and graduation techniques 
have also been adapted to serve as tools for 
mass calculations. They have been exten- 
sively used, not only in the construction of 
mortality tables but also in calculating tables 
of premiums, reserves, withdrawal values and 
dividends, to mention only a few examples.” 


The widespread use of punch-card equip- 
ment by insurance companies has led to de- 
velopment of many machine procedures 
especially geared to the handling of actuarial 
problems involving mass calculations. More 
recently, electronic equipment has virtually 
added a new dimension to the means for 
making mass calculations by machines. The 
possibilities of such equipment are under 
study by actuaries, notably by the Committee 
on New Recording Means and Computing 
Devices of the Society of Actuaries. 


Other Applications 


Actuarial knowledge and techniques have 
found application in many fields outside of 
insurance and pensions. Perhaps their most 
obvious extensions have been to population 
problems, public health work and personnel 
problems. 


Mortality tables have been particularly 
valuable tools for the demographer because 
they provide him with models of stationary 
populations. With their aid, he has investi- 
gated the effects of different mortality and 
birth rates on population growth and com- 
position. Calculations of the chances of 
marriage and remarriage, of the average 
duration of marriage, of the chances of wid- 
owhood and orphanhood and of the money 


7C, A. Spoerl, ‘‘Actuarial Science—A Survey 
of Theoretical Developments,’’ a paper pre- 
sented at the 110th Annual Meeting of the 
American Statistical Association, Chicago, De- 
cember 27, 1950. 





THE GOOD ADVOCATE 


“If the matter be doubtful, he will 
only warrant his own diligence. Yet 
some keep an Assurance-office in their. 
chamber, and will warrant any cause 
brought unto them, as knowing that 
if they fail they lose nothing but what 
long since was lost, their credit.”— 
Fuller, The Holy State and the Profane 
State (1642). 


value of the average individual’s future earn- 
ings illustrate some of the more practical 
uses of mortality tables in demography.” 


In the field of public health, the mortality 
table has become an important adjunct for 
measuring health progress. In the absence 
of direct observations, actuarial techniques 
have been developed to estimate the chances 
of acquiring particular diseases such as dia- 
betes or cardiovascular-renal diseases. These 
techniques have also been used to compute 
the chances of eventually dying from some 
specific condition, and the years of life which 
would be gained by the elimination of spe- 
cific causes of death.” 


Many important personnel problems, such 
as those involved in the formulation of 
recruiting, training and promotion policies, 
are in most respects similar to the problems 
that confront actuaries in the pension field. 
They may all be considered as problems 
of growth and wastage in a particular 
population—new entrants and promotions 
on the one hand, and deaths, retirements, 
breakdowns in health, reassignments and 
resignations or discharges on the other. 
In forecasting personnel needs it has ac- 
cordingly been possible to use essentially 
the same kinds of multiple decrement tables 
as are used in developing retirement bene- 
fits or pension programs, except that pro- 
motion rates and job or training levels have 
had to be introduced where necessary. 


Certain phases of the personnel planning 
in the United States Army during the last 
war present good examples of the practical 
applications of actuarial science to personnel 
problems.” Thus, short-range forecasts of 


#1, I. Dublin, A. J. Lotka and M. Spiegel- 
man, Length of Life, (Ronald Press, 1949), 
Chs., 12, 13. 

»T. N. E. Greville, ‘‘Mortality Tables Ana- 
lyzed by Cause of Death,’’ 37 Record of the 
American Institute of Actuaries 283 (1948). 

*E. A. Lew and F. A. Weck, ‘Applications 
of Actuarial Techniques to Some Military 
Problems,”" 3 Proceedings of the Centenary 
Assembly Institute of Actuaries 298 (Cambridge 
University Press, 1950). 
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various types of casualties were commonly 
made in estimating military replacements 
while similar forecasts of casualties requir- 
ing medical attention were developed for 
estimating the requirements for medical 
services. Long-range projections of officer 
personnel were found useful in considering 
the promotion and retirement policies nec- 
essary to maintain a satisfactory distribution 
of officers by age and rank. The value of 
actuarial guidance in these matters was 
recognized by the United States Armed 
Forces in establishing several civilian 
actuarial positions on the general staff level. 
In Great Britain, too, a number of valuable 
contributions to various military and war- 
time problems were made along actuarial 
lines.” 


A close parallel exists between fore- 
casting personne] needs and _ estimating 
depreciation of equipment or setting up 
replacement schedules. The principles in- 
herent in mortality and multiple decrement 
tables have accordingly found many ap- 
plications to problems involving longevity 
of physical property.” 


Similarly, the principles used in the 
underwriting of risks for life insurance have 
been extended to the selection of certain 
types of investments, notably mortgage 
loans. Such selective procedures have been 
based on investigations of the mortality ex- 
perience under a particular type of invest- 
ment, having in mind the discovery of 
factors that are significantly correlated with 
investment failure. 


In recent years, an actuarial approach 
has been used to determine scales of com- 
pensation for life insurance agents under 
which special incentives are provided for 
desired results. For instance, extra com- 
mission allowances have been provided for 
better-than-average persistency of business, 
for larger-than-average policies, or for other 
creditable performance.” By studying the 
results obtained under various scales of 
incentive payments much has been learned 
about the efficacy of incentive pay in general 
which could be of value in other fields. 
Actuarial science has found other applica- 


Max Lander, ‘‘War and the Actuary,” 3 
Proceedings of the Centenary Assembly In- 
stitute of Actuaries 291 (Cambridge University 
Press, 1950). 

=F, A. A. Menzler, ‘‘The Actuary in the 
National Economy,’’ 77 Journal of the Institute 
of Actuaries 1 (October, 1950). 

*E. M. McConney and R. C. Guest, ‘‘An 
Actuarial Study of Agency Compensation," 
Part III, 46 Transactions of the Actuarial So- 
ciety of America 332 (1945). 
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tions on the management side of the life 
insurance business, notably in the prepara- 
tion of statistical indices and administra- 
tive guides. Many of these statistical and 
administrative techniques represent develop- 


“Actuarial Science: 
Discussed 


T. DESCRIBE all the practical applica- 
tions of a mathematical science within 
the confines of a short article is not an 
easy assignment. Messrs. Lew and Weck, 
however, have covered the field in such a 
way that the interest of many should be 
aroused. In stimulating the search for 
further applications of actuarial science, 
they have made an important contribution 
to the proceedings. It may be helpful if I 
should supplement some of the things they 
had to say. In my discussion, therefore, I 
am taking the liberty of expanding the area 
into some fields not covered in their article. 


The article deals in considerable detail 
with the more conventional insurance com- 
pany applications of actuarial science rather 
than with other fields, although it does 
cover briefly a number of applications out- 
side the life insurance orbit. Social in- 
surance has been dismissed with a reference 
to the Hohaus paper, and with good reason; 
reference to the role of actuarial science in 
the establishment and maintenance of self- 
insured employee welfare plans is mentioned 
only briefly; no reference has been made 
to taxation as a subject of interest to the 
actuary; and only passing reference has been 
made to the growing field of demography. 

The self-insured pension plan, trusteed or 
otherwise, is one of the important fields for 
the application of actuarial science today. 
The importance of a pension plan to the 
future of a commercial or industrial concern 
cannot be overestimated. Properly designed 
and financed, it can be a tremendous source 
of strength. Improperly designed, it can 
impose a load upon a concern which is 
financially dangerous. If not financially 
dangerous, a pension plan not based on 
proper estimates of cost may result in 
operating dislocations which may even im- 
pair a good competitive position. This in- 
dicates the need for the very best actuarial 
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ments of actuarial science that could be 
applied to a wide variety of problems not 
connected with insurance, where practical 
decisions have to be made from quantitative 
data. [The End] 


A Survey” 


By A. N. GUERTIN 


Actuary, American Life Convention 


talent available. Fortunately, qualified men 
are becoming interested in this subject in 
increasing numbers. 

The authors have not mentioned the func- 
tion of the actuary in the accounting field. 
One of the developments of the last ten 
years in the life insurance business is the 
trend toward the appointment of actuaries 
instead of accountants as controllers or 
chief accounting officers of insurance com- 
panies. This has happened in several of 
the largest of the companies in recent years 
and the trend appears to grow stronger. 
The familiarity of the actuary with ad- 
ministrative processes and his familiarity 
with methods over than strict accounting 
procedures which are available for the de- 
riving of statement figures by analytical 
rather than bookkeeping methods give him 
desirable equipment. Possibly, also, the 
more detailed study of expenses and other 
operating factors by cost accounting 
methods, which is developing apace in many 
companies, puts a premium on the train- 
ing of the actuary. It is an interesting trend 
and furnishes a fine example of the versa- 
tility of the actuary. 


In the insurance regulatory field, the 
influence of the actuary is very evident. I 
need cite only a few examples. The pre- 
paration of legislation limiting expenses of 
life insurance companies, as contained in 
the New York Insurance Law, is an almost 
purely actuarial problem. The establish- 
ment of minimum policy benefits and the 
fixing of standards of solvency in the life 
insurance field again are almost purely 
actuarial problems. The same is true with 
respect to statutory establishment of under- 
writing limitations in the field of group in- 
surance, the setting of valuation standards 
for fraternal societies, and regulatory pro- 
visions applicable to health service organiza- 
tions. State legislatures have relied strongly 
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on actuarial reports in the framing of legis- 
lation in these fields. 

The field of federal taxation is not entirely 
devoid of actuarial interest. The taxation 
of life insurance benefits, annuities and 
reversionary interests offers particular prob- 
lems where actuarial methods can lead to 
solutions. Actuarial problems also appear 
to be present in fixing bases for the income 
taxation of insurance companies and certain 
other types of concerns. Furthermore, sev- 
eral factors involved in the approval of 
welfare plans by the Treasury Department 
under the Internal Revenue Code have 
actuarial phases. It will be seen, therefore, 
that the actuarial method is very definitely 
involved in day-by-day tax matters at the 
federal level. 

The application of actuarial methods in 
the field of taxation is just beginning. As 
we progress into an economy in which the 
tax dollar looms more and more important 
in relation to the income dollar, long-term 
tax planning assumes greater and greater 
importance. When anticipated tax dollars 
are dedicated, long before collection, to wel- 
fare activities far in the future, such as 
social security benefits of all kinds, and 
have important economic ramifications, it 
becomes clear that actuarial methods must 


be applied to the solution of more and more 
new and developing problems. 

Over the years, the training of actuaries 
has followed rather closely the needs for 
their services which were confined to a 
large extent to life insurance companies. 
With demands coming from different 
sources we will undoubtedly see economics, 
statistics and demography becoming rela- 
tively important in the studies of the 
actuary, in anticipation of service in con- 
nection with the new developments I have 
mentioned. Here it is that the actuary does 
have something to offer outside the insurance 
company and it may well be that a sub- 
stantial field for activity on the part of many 
members of the profession is being created. 

The best tool of the actuary, as in all 
professions, is that so often mentioned but 
relatively rare attribute, common sense. 
When common sense is whetted by math- 
ematical training and honed by experience 
in analysis, there is developed a_ keen 
analytic point of view which has been found 
useful in many fields. It will be useful in 
others. The possibilities for qualified men 
are limitless. The contribution of such men 
to our institutions is dependent only upon 
their number, their quality and the use that 
is made of them. [The End] 


WHAT THE LEGISLATORS ARE DOING 
Continued from page 934 | 


174). . . . Nebraska has imposed a tax at 
the rate of 2 per cent of the gross amount 
of direct writing premiums received by for- 
eign and alien insurance companies from 
business done in Nebraska. A tax at the 
rate of .4 per cent of the gross amount of 
direct writing premiums received by do- 
mestic insurance companies from business 
done in Nebraska was also imposed; such 
taxes shall be in lieu of any other tax on 
intangible property. Fraternal beneficiary 
associations are exempt (L. B. 527). 


Every title insurance company doing busi- 
ness in Nevada shall pay an annual tax of 
2 per cent of the total premium income of 
all classes of business covering property or 
risks located in Nevada during the next 
preceding year. The tax is due March 1. 
The annual license tax is deductible from 
this premium tax if such tax exceeds the 
license tax (Chapter 282)... . North Caro- 
lina domestic insurance companies must pay 
a tax at the rate of 1.6 per cent on amounts 
collected on contracts applicable to liabili- 
ties under the Workmen’s Compensation 
Act. Foreign insurance companies and self- 
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insurers are subject to the tax at the rate of 
4 per cent (H. B. 6). 


South Dakota has a brand new premiums 
tax. The rate on domestic insurers is .5 per 
cent on premiums and .5 per cent on the 
consideration for annuity contracts. The 
tax on foreign insurance companies is 2.5 
per cent on premiums and 1.25 per cent on 
the consideration for annuity contracts. The 
tax is first payable in 1952 and is based on 
the premiums and consideration received 
during the calendar year 1951 (Chapter 
456). .. . The Texas 10 per cent additional 
gross premiums surtax on insurance com- 
panies was made permanent. The tax on 
foreign life, health and accident companies 
was increased from 3 per cent to 3.3 per 
cent of the gross amount of premiums col- 
lected; the rate for companies other than 
life, fraternal benefit associations or non- 
profit hospital service plans, from 3.5 per 
cent to 3.85 per cent; the rate for domestic 
life, accident and health insurance com- 
panies, from 1 per cent to 1.1 per cent 
(H. B. 285). 
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THE STATUS OF THE 


Uniform Individual Accident 


and Sickness Policy Provisions Law 


By J. F. FOLLMANN, Je. 


A‘ THE JUNE, 1950 meeting of the 
National Association of Insurance Com- 
missioners, the Commissioners unanimously 
recommended for enactment in the various 
states the Uniform Individual Accident and 
Sickness Policy Provisions Law. This rec- 
ommendation came as the result of over 
three years of earnest deliberation on the 
part of the Commissioners’ Accident and 
Health Committee. It was the product of 
ideas and thoughts contributed by many 
of the Commissioners and throughout it 
received the wholehearted cooperation of 
representatives of industry. The resultant 
Model Bill is a distinct improvement con- 
trasted with the former Standard Provisions 
Law originally recommended by the Com- 
missioners in 1912; it is a measure which 
appreciably benefits the rights of both the 
policyholder and his beneficiaries. 


The recommendation accompanying the 
Model Bill contained two important man- 
dates. The first of these was that “all states 
where the present law does not now permit 
the approval of policies drawn in accordance 
with the new law” should enact the newly 
recommended measure. The second man- 
date was that such enactment should be in 
the uniform language of the Model Bill. The 
recommendation went on to caution that 
“the situation created by the failure to adopt 
the legislation uniformly would be so intol- 
erable that rejection of the bill by this session 
would seem preferable.” The Commissioners 
concluded by asking for the cooperation of 
regulatory officials and company represen- 
tatives to insure uniform adoption. 


Status of Accident and Sickness Law 


Mr. Follmann is general manager of the 
Bureau of Accident and Health Under- 
writers, New York City. This is an 
up-to-date revision of a paper he read 
at the educational seminar held by the 
Bureau, May 23 and 24, 1951, New Y ork. 


The importance of this recommendation 
was apparent to insurance companies writ- 
ing accident and health insurance. Certainly, 
if all states having laws in conflict with the 
new measure did not see fit to enact the new 
measure within the few years immediately 
following the recommendation, or if they 
saw fit to deviate from the uniform language 
of the Model Bill, an intolerable regulatory 
climate would be created which would ham- 
per the future development of the accident 
and health business. 


Accordingly, the Bureau of Accident and 
Health Underwriters immediately set upon 
a study of the laws of each state to deter- 
mine which states had laws in conflict with 
the new Model Bill and the nature and 
extent of the changes which would be neces- 
sary and desirable in each of those states. 


It was the earnest desire of the bureau 
and the industry to cooperate with the Com- 
missioners fully in carrying out the mandate 
contained in their report. Such cooperation 
clearly indicated from the outset, however, a 
tremendous burden and responsibility upon 
both the Commissioners and the industry. 


The bureau study indicated the following 
with respect to existing law in the various 
states: 
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Thirty states and the District of Columbia 
had laws in conflict with the Model Bill; 
12 states and four territories had laws which 
were clearly not in conflict with the Model 
Bill; and six states had laws which might 
reasonably be interpreted as not being in 
conflict with the Model Bill. 


In January, 1951, the majority of the 
legislatures convened. Massachusetts was 
the first to introduce the bill. Between that 
time and May 1, introduction of the bill 
in 20 other states and the Territory of 
Hawaii brought the total to 22. 


On March 19, 1951, the Model Bill became 
law in the State of Washington, which was 
the first state to enact the new measure. 
Subsequently, 15 other states and the Terri- 
tory of Hawaii enacted the bill in 1951, mak- 
ing a total of 17 jurisdictions to enact the 
law to date. The names of these states, the 
varying effective dates accompanying their 
laws, the variations from the Model Bill in 
certain states, and the effect of these enact- 
ments upon policy drafting in the immediate 
future will be set forth subsequently in this 
paper in detail. 

The Model Bill was introduced by or with 
the support of the Commissioner but failed 
of enactment in the following states: Florida 
(was part of complete new insurance code), 
Massachusetts (postponed until 1952), North 
Dakota (postponed until 1953; contained seri- 


ous drafting errors), Texas and West Virginia. 


In the main, when the history of other 
pieces of model legislation is considered, the 
reaction to the Uniform Individual Accident 
and Sickness Policy Provisions Law in its 
first year, 1951, must be looked upon as 
being quite encouraging. To have the bill 
enacted in 17 jurisdictions in its first year, 
and with no deviations of serious conse- 
quence, is a credit to the sincere interest and 
understanding of the Commissioners and the 
legislatures of those states. 


It is hoped that all those states still having 
laws in conflict will, in accordance with the 
mandate which accompanied the Commis- 
sioners’ recommendation of the Model Bill, 
see fit to enact the Model Bill in its uniform 
language in the 1952 and 1953 sessions of 
the state legislatures. The Commissioners 
of those states are urged to initiate action 
to bring this about and to actively support 
such measures. Certainly the industry will 
lend its active support to all such measures 
which are in accord with the Model Bill. 


The 21 states and the District of Colum- 
bia still having some law in conflict (along 
with the year of the next convening of their 
legislatures) are as follows: 
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Alabama—1953 (May) North Dakota—1953 
Florida—1953 (April) Ohio—1953 
Idaho—1953 Oklahoma—1953 
Indiana—1953 Oregon—1953 
Kentucky—1952 South Carolina—1952 
Maine—1953 South Dakota—1953 
Massachusetts—1952 Virginia—1952 
Minnesota—1953 West Virginia—1953 
Missouri—1953 Wyoming—1953 
Nevada—1953 District 

New Mexico—1953 of Columbia—1952 
North Carolina—1953 


In no instances do these laws apply to 
group or blanket insurances. 


It will be clear from this material that 
for the immediate future, and until such time 
as all states with laws in conflict have enacted 
the new Policy Provisions Law, companies will 
have to maintain two sets of all new policies 
(unless additional sets are required in spe- 
cific states), one drafted in compliance with 
the old law and the other in compliance with 
the new law. 


The effect of the 1951 enactment of the 
Policy Provisions Law upon policy drafting 
and submission for approval is set forth in 
the following categories: 


I. Those states where policies drafted 
under the new law must be used. The effec- 
tive datés of those measures. 


II. Those states where policies drafted 
under the new law may be used. 


III. Those states where policies drafted 
under the o/d Standard Provisions Law must 
be used. 


IV. Those states where policies drafted 
under the old law may be used. 


I—-Jurisdictions Where Policies Drafted 
Under the New Law Must Be Used 
(After the Effective Date) 


The following 17 jurisdictions enacted the 
Uniform Individual Accident and Sickness 
Policy Provisions Law in 1951: 


Nebraska 

New Hampshire 
New Jersey 
New York 
Pennsylvania 
Washington 
Wisconsin 
Hawaii 


Arkansas 
California 
Colorado 
Connecticut 
Illinois 
Iowa 
Kansas 
Maryland 
Michigan 


The laws enacted in the following juris- 
dictions in 1951 would not require any devia- 
tions in the Uniform Policy Provisions: 
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Arkansas 
California 
Connecticut 
Illinois 
lowa 
Maryland 
Nebraska 


The laws enacted in the following states de 
deviate from the Model Bill and to that extent 
require alterations in policy provisions drafted 
under the Model Bill: 


Colorado requires a two-year (instead of 
three) limit in the Time Limit for Certain 
Defenses provision; Kansas requires a five- 
year (instead of three) limitation on suit in 
the Legal Actions provision; and Michigan 
requires that the Cancellation provision must 
state that notice of cancellation will be given 
by registered mail, return receipt requested. 


New Hampshire 
New Jersey 
New York 
Pennsylvania 
Washington 
Wisconsin 
Hawaii 


VARYING EFFECTIVE DATES 


The effective dates of the above men- 
tioned laws enacted in 1951 vary with re- 
spect both to policies thereafter submitted 
for approval and to policies previously ap- 
proved. This information must be borne in 
mind in drafting policies between the pre- 
sent and January 1, 1957. 


I II 
Effective Date Fully 
Re Policies Effected Date 
Thereafter Re Policies 
Submitted Previously 
Approved 
(Prior to Date 
in Column I) 
1/1/52 1/1/55 
(Commissioner has ruled that 
companies may file under old 
law or new law until January 


1, 1955.) 

1/1/52 1/1/57 
(Companies may file under old 
law or new law until January 


1, 1957.) 
1/1/52 
1/1/52 1/1/57 
1/1/52 1/1/55 

(Companies may file under old 
law or new law until January 

1, 1955.) 

7/4/51 7/4/56 
6/30/51 6/30/56 


(Commissioner has ruled that 
companies may file under old 
law or new law until June 


30, 1956.) 
6/1/51 6/1/56 


Status of Accident and Sickness Law 


Arkansas 


California 


Colorado 1/1/52 
Connecticut 


Illinois 


Iowa 


Kansas 


Maryland 


Michigan 9/28/51 1/1/56 
(Companies may file forms 
under old law or new law 
until January 1, 1956.) 

8/27/51 1/1/56 
(Companies may file under 
old law or new law until 
January 1, 1956.) 


New Hampshire 7/1/51 7/1/56 
(Commissioner has ruled that 
companies may file under old 


law or new law until July 
1, 1956.) 


Nebraska 


New Jersey 1/1/57 
(Companies may elect to file 
under old law or new law 
until January 1, 1957—elec- 
tive affects all forms.) 

7/1/51 7/1/56 
(Commissioner has ruled that 
companies may file under old 
law or new law until July 
1, 1956.) 

1/1/52 1/1/57 
9/1/51 9/1/56 
(Commissioner has ruled that 
companies may file under old 
law or new law until Sep- 

tember 1, 1956.) 

1/1/52 1/1/57 
(Commissioner has ruled that 
companies may file under old 
law or new law until January 


1, 1957.) 
1/1/52 1/1/57 
(Commissioner has ruled that 
companies may file under old 
law or new law until January 


1, 1957.) 


In reviewing this list the attention of com- 
panies is particularly drawn to the following 
states in which policies thereafter submitted 
must conform to the new law at an early date: 


Maryland—June 1, 1951 
Iowa—July 4, 1951 
Connecticut—January 1, 1952 
Pennsylvania—January 1, 1952 


New York 


Pennsylvania 
Washington 


Wisconsin 


Hawaii 


With respect to all policies issued by a 
company, the following are to be noted: 


Colorado—All forms issued or delivered 
in that state after January 1, 1952, must 
conform to the new law. That means that 
any form which companies use in Colorado 
after January 1, 1952, must be drafted in 
compliance with the new law. (Note: Old 
type Standard Provisions policies may be 
amended by rider voiding the Standard Pro- 
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visions and substituting therefor the 1950 
Policy Provisions with the Time Limit on 
Certain Defenses provision reading “two” 
years instead of “three.” In Colorado the 
“Time Limit on Certain Defenses” provi- 
sion must read “two” years. instead of 
“three.”’) 

New Jersey—A company can elect to come 
under the new law at any time prior to Janu- 
ary 1, 1957. Having so elected, however, the 
new law is then applicable thereafter to all 
forms issued by the company in New Jersey. 


I|l—Jurisdictions Where Policies Drafted 
Under the New Law May Be Used 


In addition to the states previously men- 
tioned, policies drafted in accordance with 
the new Model Bill may be used in the fol- 
lowing states. These states are those either 
presently having no law with respect to 
policy provisions, or those states in which 
the present law is not in conflict with the 
Model Bill and hence could approve policies 
drafted under the new law. 


Rhode Island 
Tennessee 
Texas 

Utah 
Vermont 


Arizona 
Delaware 
Georgia 
Louisiana 
Mississippi 
Montana 


The following territories also could ‘ap- 


prove policies drafted under the Model Bill: 
Alaska, Panama Canal Zone and Puerto 
Rico. 

The following states have, in the main, 
no law in conflict with the Model Bill. There 
are, however, statutory requirements in these 
states which might make it more advisable to 
use present Standard Provisions type policy 
forms in these states until such time as the 
present law is amended. 

Alabama, brief description in bold letters 
required by law; Idaho, brief description is 
required by law; Missouri, brief description 
in 18 point type required by law; Nevada, 
brief description required by law; and Oregon, 
brief description in 18 point type is required 
by law. 

In the Dominion of Canada and the 
Canadian Provinces the present Canadian 


TRUE TODAY 


“A democracy is not always sure of 
its bearings, and in the past year the 
country has traveled in a great many 
directions at once.”—John P. Frank 
(The University of Chicago Law Re- 
view, Autumn, 1948). 


Statutory Provisions would have to be used 
as previously. Presumably these could be 
attached to policies drafted in accordance 
with the Model Bill as well as those drafted 
in accordance with the old Standard Pro- 
visions Law. 


IIl—Jurisdictions Where Policies Drafted 
Under the Old Law Must Be Used 


Policies drafted in accordance with the 
old Standard Provisions Law must be used 
in the following jurisdictions as formerly. 
Special requirements for each of these juris- 
dictions are the same as previously, 


Florida Ohio 

Indiana Oklahoma 
Kentucky South Carolina 
Maine South Dakota 
Massachusetts Virginia 

Minnesota West Virginia 

New Mexico Wyoming 

North Carolina District of Columbia 
North Dakota 


IV—Jurisdictions Where Policies Drafted 
Under the Old Law May Be Used 


Policies drafted in accordance with the 
old Standard Provisions Law may be used 
as formerly in the jurisdictions named in 
the following table (in addition to certain 
states mentioned previously in I). Special 
requirements for each of these jurisdictions 
the same as previously. These states are the 
same as those in which policies drafted 
under the new law may at the option of the 
company be used but are listed again for 
the benefit of companies desiring to con- 
tinue use of their present policies in these 
states. 


Alabama 
Arizona 
Delaware 
Georgia 
Idaho 
Louisiana 
Mississippi 
Missouri 
Montana 
Nevada 
New Mexico 
Oregon 


Rhode Island 

Tennessee 

Texas 

Utah 

Vermont 

Alaska 

Panama Canal Zone 

Puerto Rico 

Dominion of Canada 
and Canadian Provi- 
inces 


It is to be noted that in Arizona, Louisiana, 
Nebraska and Vermont either type of form 
may be used but that policies drafted under 
the new law may be used without amendatory 
rider while policies drafted under the old 
law would have to continue to use the pre- 
sent amendatory rider. [The End] 


I L J—December, 1951 





The New Policy Provisions Law 


By J. VAN WILHITE 


The author, policy examiner with the Comptroller General’s 
Office of the State of Georgia, believes that the Official 
Guide should continue to be applied where the new law is silent 


OW THAT the National Association 

of Insurance Commissioners has adopted 
the so-called Uniform Individual Accident 
and Sickness Policy Provisions Law, it is 
up to the individual Commissioners to de- 
cide whether they will cause the law to be 
introduced for enactment by their respective 
legislatures. The proposed law is published 
at page 399 of the 1950 Proceedings of the 
NAIC. It will herein be referred to as the 
new law. 


In some few states the new law could be 
adopted by a ruling of the Commissioner for 
the reason that the laws of those states con- 
tain nothing in conflict with it. Georgia 
is among that group of states. About 20 of 
the remaining states have laws in distinct 
conflict therewith. 


Many of the states which have not adopted 
the new law have, by ruling, adopted the 
“Official Guide for the Filing and Approval of 
Health and Accident Contracts,” the third 
edition of which was promulgated by the 
NAIC in 1947. 


The committee of Commissioners who 
prepared the new law stated that it would 
be better for the NAIC to reject the new 
law in its entirety, rather than for it to be 
enacted in some states and not in all of them. 


Promotion of Uniformity 


One of the purposes of the law was to 
promote uniformity concerning health and 
accident policies among the states, thus 
avoiding confusion, resulting from conflict- 
ing requirements of the states, and expense 
to the insurance companies incident to the 


New Policy Provisions Law 


printing and filing of different policies in 
the different states. 


Two and perhaps more state legislatures 
have already refused to enact the new law. 
The new law is indeed debatable in some 
respects. On the whole it is an improve- 
ment over the present situation. In some 
respects it is very plainly and needlessly a 
step backward. It is an improvement in 
that it prescribes some very fair and reason- 
able conditions under which the promised 
benefits shall be payable. The old standard 
provisions at first promulgated by the NAIC 
in 1912 dealt mainly with the procedure by 
which, when an insured event happened, the 
assured should go about proving his claim, 
such as—confining the company to the 
terms of the policy, limitations on the power 
of the agent, lapse and reinstatement, notice 
of claim, proof of loss, the use of blanks, 
the right of the company to an autopsy, 
length of time the company would have in 
which to pay a claim after the filing of the 
loss, under what circumstances disability 
payments would be made monthly, the effect 
of a change in the assured’s occupation, the 
right of the company to refuse to renew, the 
company’s right to cancel, the right of as- 
signment, limitation of time in which a suit 
against the company could be brought, the 
proration of claim benefits among the com- 
panies issuing the same kind of policy to the 
same individual, etc. 

Most all of such provisions operated for 
the benefit of the companies and no doubt 
were so intended. They contained nothing 
that liberalized benefits or removed unnec- 
essary or rigid restrictions in the policy it- 
self. A policy with such provisions in it 
could remain a cheat and a swindle. At that 
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On the whole, the new law is more 
liberal than the old standard provi- 
sions, but it still continues to 
deal with matters largely procedural. 


time (1912) the Supreme Court*had not 
declared that the insurance business was af- 
fected with the public interest and the laissez- 
faire principle of government prevailed more 
widely than now. The idea that the legis- 
lature could prescribe some of the benefits 
of a health and accident insurance policy 
was scarcely entertained anywhere. A change 
has come over the country and the people 
in the meantime and the legislatures are de- 
manding the privilege of taking part in the 
formulation of the contract. The Supreme 
Court of the United States is now on record 
as holding that the legislatures could take 
over the entire insurance business if they 
saw fit. 


We should not, however, expect too much 
of the new law. It does not entirely meet 
the wishes of the public. It still continues 
to deal with matters largely procedural, 
which have to do mainly with such things 
as the consideration of the contract, the 
time the policy takes effect, form numbers 
of policies, prohibition of references to char- 
ter unless contained in the contract, delivery 
of a policy in another state, the entire contract 
principle, time limit on defenses, reinstatement, 
notice of claim and proof of loss, the time of 
payment of claims, autopsy, limitation on the 
time in which suit may be brought, change of 
occupation, proration of claims, cancellation 
and privilege of refusal to renew. It can be 
said, however, that on the whole the new 
provisions are far more liberal than the old 
standard provisions. But nevertheless they 
are a disappointment from the standpoint of 
those who would write a law forcing the 
companies to give a health and accident 
policyholder what he might reasonably ex- 
pect from the standpoint of having pur- 
chased such a policy. The new law now, 
however, provides for a grace period and 
for an incontestable clause effective in three 
years except for fraud in the application. 
It is optional with the company to waive 
the fraud after three years. Diseases spe- 
cifically named may still be wholly excluded. 
The most that can be said for the new law, 
as a general rule, is that it is more liberal 
that the old standard provisions, and the 
liberality deals mainly with procedure inci- 
dent to claims. Except for the incontestable 


964 


clause and: perhaps one or two other provi- 
sions, the new law does not deal with those 
things in which a policyholder is most vitally 
interested, such as the amount of benefits he 
is to receive for his money. 


The states must now decide whether the 
new law will be made a part of their pres- 
ent laws. Whatever is done, it is here ear- 
nestly suggested that the states where the 
new law has been adopted continue to insist 
that health and accident policies comply 
with all those parts of the Official Guide 
not in conflict with the new law. The new 
standard provisions are in some instances 
in conflict with the old standard provisions. 
As stated, the new provisions are an im- 
provement. But the new law is wholly 
silent in 50 or 60 respects in which the 
Official Guide speaks out and makes cer- 
tain requirements. These are wholesome 
requirements and, it is submitted, should be 
insisted upon by all departments. For in- 
stance, there is no stipulation in the new 
law that requires the insertion of a brief 
description of the contents of the policy on 
the first page. The insurance departments 
should demand that each health and acci- 
dent policy contain a brief description of 
the policy in large prominent type on the 
first page. ; 

If a state has adopted the Official Guide 
it will have to give up the bold-type require- 
ment of the Guide concerning the exclusions, 
exceptions or reductions. The Guide re- 
quires such matters to be printed in black- 
face type unless they are printed in connec- 
tion with the benefit itself. The new law, 
however, provides that the text of the policy 
shall be in uniform light-face type through- 
out the policy, This appears to be a step 
backward. So seems the silence of the new 
law in the matter of a description. How- 
ever, the Official Guide’s requirement of a 
description in 18-point type on the front 
page of the policy is not in conflict with the 
Official Guide, and, as said, its inclusion 
should be insisted upon. 


In some quarters insurance company repre- 
sentatives are strongly pressing for policies 
which omit the description of the con- 
tents of the policy on the first page and 
which also omit the black-letter type, both 
of which are required by the Guide. This 
position is correct so far as the black-letter 
type for the exceptions and reductions are 
concerned, but it is incorrect to omit the 
description. The new law in this respect 
merely says that the policy shall be printed 
in uniform light-face type except the name 
of the company, the captions and sub- 
captions of the various paragraphs of the 
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standard provisions and except the descrip- 
tion “if any.” The Insurance Commis- 
sioners in those states which adopt the new 
law can, therefore, continue to consistently 
require the brief description on the first page 
of the policy in large type, as demanded by 
the Official Guide. The description usually 
contains a statement that the policy is re- 
newable or cancellable at the option of the 
company. This description is required to 
be printed at the top of the first page, ac- 
cording to the Official Guide, or at the bot- 
tom, in bold type not less than 14 point. 


The requirement of a description has done 
more to inform policyholders of the nature 
of their health and accident policies than 
any one thing since the writing of this sort 
of insurance began. They cannot help but 
read it if they look at the policy at all. 
Since Georgia adopted the policy in 1947, 
we have seldom had complaints that a com- 
pany has refused to renew the policy or has 
canceled it. 


As long as companies issue policies re- 


newable or cancellable at the option of the 
company, they should be required to promi- 
nently display that fact on the face of the 
policy along with a brief description of its 
contents. It has been urged by some insur- 
ance company representatives that the re- 
quirement of a brief description of the contents 
of the policy was omitted from’the new law be- 


cause there were conflicts among the insurance 
departments as to what constituted a brief de- 
scription. This objection is not tenable for the 
reason that the conflict could have had to do 
only with the mere incompleteness of the 
description, and it is apparent that a descrip- 
tion made full and complete in order to 
satisfy one state would not be found ob- 
jectionable in a state ordinarily satisfied with 
a less complete description. In any event, 
the good resulting from the presence of a 
description overbalances any expense or 
conflict which might be involved. 


As long as the insurance business is 
based on the law of contracts (and this 
basis is gradually fading) a company should 
be required, as Professor Patterson of Co- 
lumbia University says, to adjust their poli- 
cies to fit the capacities and understanding 
of the policyholders, as well as their needs; 
there is just as much reason for making a 
policy as foolproof as possible as for making 
an automobile as foolproof as possible. The 
description and the bold type aid very ma- 
terially in attainment of this result. If we 


‘adopt the new law we must forego the 


black-letter type but there is nothing in the 
new law that removes the description, if an 
insurance department requires it to be in- 
serted. In two states, Kentucky and Mis- 
souri, the description is required by statute. 


[The End] 





REINSURANCE—A REVIEW 


panies to do any reinsurance business with 
foreign reinsurers. In these countries the 
reassurance business is state owned, but 
the state itself or through subsidiary organiza- 
tions reinsures in foreign countries.“ In 
Turkey and other countries reassurance is 
controlled by a monopoly which reinsures 
with foreign reinsurers.” 


The business volume of reinsurance is in- 
creasing as more worldly goods, buildings 
and food are produced. Inflation and de- 
valuation of currencies are reflected in the 
ever-increasing values. Increased cost of 
doing business and the investment problems 
have all tended to increase the premium 
charge. Direct writing companies have 
combined to form reinsurance organizations, 


81 The Review 1081 (December 8, 1950). 
“82 The Review 106 (February 6, 1951); 82 
The Review 56 (January 19, 1951). 
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Continued from page 945 | 


notably in Sweden, and recently in South 
Africa.™ In the United States a direct writ- 
ing company has 55 foreign treaties with 
companies in 30 countries, and at the same 
time does a reinsurance business of its own. 


Reinsurance in its progress must find new 
methods of doing business. New systems 
have been invented and are being tried, 
such as the “ecomor” and the automatic 
“burning cost,” both of French origin.” 


Perhaps through the example of rein- 
surance treaties the world will learn how 
to honor its political treaties. The same 
good faith that is required of the parties 
contracting insurance might well apply to 
nations. [The End] 


% The Weekly Underwriter, December 23, 
1950, p. 1421. 


%81 The Review 985, 986, 1016 (December 8, 
1950). 
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This article is reprinted, with per- 
mission, from the Southwestern Law 
Journal, Winter, 1951. 


The Case of the Missing Community 


The atthor is associate professor of 
law, Southern Methodist University 
School of Law, and is a member of the 
Texas and District of Columbia bars. 


S A RESULT of the four-to-three de- 

cision of the Supreme Court of the 
United States in the case of Wissner v. 
Wissner* a tremendous amount of wealth 
in the form of the wife’s interest in com- 
munity property suddenly disappeared. The 
widow in that case lost only her one-half 
interest in a matured $10,000 National Serv- 
ice Life Insurance policy. But millions of 
wives and widows domiciled in the original 
community property states * apparently lost 
their interest in such insurance under the 
decision. At the very least their interest 
has been made subject' to such complete 
and unrestricted control of the insured 
serviceman-husband that no semblance of a 
property right remains to the wife. The 
majority opinion, written by Mr. Justice 
Tom Clark, from the community property 
state of Texas, does not say what happened 
to the widow’s community property inter- 
est in the earnings of her husband that 
were used as premium payments to keep 
the insurance in force. But the opinion 
does imply in a footnote* that possibly the 
wife never had any community property 
interest in such earnings. 

The decision struck a blow that is as 
momentous in its effect on a wife’s com- 
munity property interest as the tidelands 
decision is upon state ownership of sub- 
merged lands. Millions of dollars worth of 
property in the form of National Service 
Life Insurance (NSLI) and United States 


114 Life Cases 124, 338 U. S. 655 (1950). 
? Arizona, California, Idaho, Louisiana, Ne- 
vada, New Mexico, Texas and Washington. 
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Government Life Insurance (USGLI) that 
was believed to be vested equally in hus- 
bands and wives domiciled in the com- 
munity property states has been snatched 
from the wives and placed at the unrestricted 
disposal of the husbands, The majority 
opinion completely disregarded traditional 
and fundamental community property prin- 
ciples in carrying out the present philosophy 
of making alleged federal interests para- 
mount to all other interests. This philosophy 
is, of course, most apparent in the tide- 
lands decision which completely ignores 
traditional state property concepts as well 
as solemn compacts between sovereign entities. 


History of Case 


Margaret V. Wissner. and Leonard O. 
Wissner were married in California in 1930 
and were continuously domiciled there. At 
that time Leonard was taking medical train- 
ing, and Margaret continued her work as 
a trained nurse, earning money to permit 
Leonard to complete his education. Her 
earnings were put into a joint account with 
her husband, this account being continued 
until November, 1944, at which time Leonard 
withdrew all the balance. 


Leonard entered the United States Army 
in November, 1942. After six months he 
caused allotment payments to his wife to 
be discontinued and opened up a joint 
account with his mother and father and 
directed his allotments to be deposited in 
that account. This was a part of his effort 
to force Margaret to a settlement and di- 
vorce. Leonard had been sending money 
to his bank with instructions to buy bonds 
in his and one Naomi Beiler’s names. He 


§ 338 U. S., p. 657, n. 2. 
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Property 


By HARVEY L. DAVIS 


instructed his parents to use the funds in 
the new joint account for the same purpose. 
Leonard also succeeded in putting his par- 
ents into possession of, and giving them 
title to, an automobile that had been pur- 
chased with community funds. All these 
things were done without Margaret’s knowl- 
edge or consent. 


Leonard had taken out a National Serv- 
ice Life Insurance policy in the sum of 
$10,000 and paid the premiums thereon 
from his army salary. The trial court con- 
cluded, therefore, that the premiums were 
paid with community funds. He named his 
mother principal beneficiary and his father 
contingent beneficiary. Margaret did not 
know anyone other than herself was the 
named beneficiary and did not consent to 
the application of community funds for 
payment of premiums for such a policy. 


Leonard died testate in November, 1945, 
while a major in the United States Army. 
Margaret thereafter brought action against 
Leonard’s parents on the grounds that 
during the marriage her husband made trans- 
fers of community property to them, con- 
sisting of moneys, stocks, bonds and an 
automobile, without her knowledge or con- 
sent and without consideration, and that as a 
result she was defrauded of her community 
interest in such transferred assets. The 
trial court found the facts as alleged by 
Margaret to be true, and the district court 
of appeals affirmed such finding, stating: 
“Furthermore, we think it is apparent that 
the transfers made to defendants were not 
made with an intent to repay them for 
moneys expended for his medical education, 
but were made in order to prevent his wife 
from receiving them, and to force her into 
a divorce and settlement to further plans 


* Wissner v. Wissner, 13 Life Cases 1115, 89 
Cal. App. (2d) 759, 201 Pac. (2d) 837, 840 (1949). 
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which decedent was making for his future 
from which she was to be excluded.” * 


In a second count Margaret alleged the 
facts recited above concerning the NSLI 
policy and further alleged that the defend- 
ants had received from the proceeds of said 
policy installments amounting to $882.05. 
She asked for a judgment for one half of 
the payments which the defendants had 
already received and that the defendants be 
ordered to pay her amounts equal to one 
half of any proceeds received by them in 
the future when such amounts were re- 
ceived. Such a judgment was entered by 
the trial court, and it was affirmed by the 
district court of appeals. The California 
appellate court framed the question to be: 
“, . [D]id Congress intend, by section 
454a ... [of the World War Veterans 
Relief Act*] to provide that the proceeds 
of a National Service Life Insurance policy, 
after payment of the same to a named bene- 
ficiary, are not subject to the laws of a 
state governing title to property within that 
state, and if it did so intend, had it the 
power under the Constitution to so provide, 
and thus divest a wife in California of 
property rights which under the laws of 
this state are community property in which 
such wife has a vested interest.” ° 


Unfortunately, the court did not clearly 
answer the first part of the question. It 
did not directly and in unequivocal terms 
hold, as the writer believes it should have 
held, that Congress never intended by Sec- 
tion 454a or by any other section of the 
act to deprive a wife or widow of her 
community interest in the proceeds of a 
NSLI policy after such proceeds have been 
paid to the named beneficiary. Instead, the 
court devoted its attention to the latter 
part of the question and held that if Con- 
gress had such intent to divest a wife of 
her. community property, it had no power 
to do so under the Fifth Amendment to 
the Constitution of the United States. 


The court denied an application for re- 
hearing, and the appellants (defendants) 
made application for hearing in the Su- 
preme Court of California. The office of 
the Attorney General of the United States 
then entered the case by instructing its 
office in Sacramento, California, to file an 
amicus curiae brief before the Supreme 
Court of Californa in support of appellants. 
It is interesting and surprising to note that 
the Attorney General of the United States 


549 Stat. 609 (1935), as amended, 38 USC 
(1946 Ed.), Sec. 454a. 
6 201 Pac. (2d), pp. 841, 842. 
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at this time was Mr. Tom Clark, who later 
as a Justice of the Supreme Court wrote 
the majority opinion in this case. The Su- 
preme Court of California denied hearing 
without opinion. 


The appellants appealed to the Supreme 
Court of the United States on the issue of 
the proceeds of the NSLI policy,, conceding 
all other issues to have been settled by the 
decision of the court below.’ The Solicitor 
General of the United States filed an amicus 
curiae brief before the Supreme Court of 
the United States in support of the appel- 
lants. The grounds on which the juris- 
diction of the Supreme Court was invoked 
was that “the state courts had refused to 
apply the provisions of an act of Congress 
. . . but instead applied conflicting state 
rules and held the applicable provisions of 
the. Congressional act void under the Fifth 
and Tenth Amendments to the Constitution 
of the United States.” * 


As indicated above, it is doubtful that 
the California court did hold any act of 
Congress to be void, but nevertheless Mr. 
Justice Clark writing for the majority stated, 
“Reading the opinion below as a decision 
that the federal statute was unconstitutional 
we noted probable jurisdiction.” ® The issues 
in the case were framed by the following 
language contained in the opening para- 
graph of the majority opinion: “We are 
to determine whether the California com- 
munity property law, as applied in this 
case, conflicts with certain provisions of 
the National Service Life Insurance Act of 
1940; and if so, whether the federal law is 
consistent with the Fifth Amendment to 
the Constitution of the United States.” ” 


After framing the issues in this fashion, 
the Court held that a properly designated 
beneficiary of a NSLI policy who was not 
the spouse of the insured is nevertheless 
entitled to all the proceeds of the policy 
upon the death of the insured against any 
claim thereto by the surviving spouse, de- 
spite the fact that tht marriage was in 
existence at the time the policy was acquired, 
that both spouses were domiciled in the 
community property state of California at 


‘ Appellant's Brief in the Supreme Court of 
the United States, p. 3. 

* Appellant's Brief in the Supreme Court of 
the United States, p. 2. 

* 338 U.S., p. 656. 

# 338 U. S., p. 656. 

11 339 U. S. 926 (1950). 

254 Stat. 1008 (1940), as amended, 38 USC 
(1946 Ed.), Sec. 801 ff. 

349 Stat. 609 (1935), as amended, 38 USC 
(1946 Ed.), Sec. 421 ff. 


all times and that the premiums were paid 
from the army pay of the insured. 


After the opinion of the Supreme Court 
was published, its effect upon the com- 
munity property interest of wives and 
widows was noted with such alarm that the 
Attorneys General of the States of Arizona, 
Texas and California, joined by Idaho and 
Nevada, filed amicus curiae briefs in support 
of a petition for rehearing. However, the 
petition was denied without opinion.” The 
writer appeared “Of Counsel” on the brief 
of the State of Texas. 


NSLI Not Basically Different 
from Commercial Insurance 


The majority opinion turns upon the 
interpretation of Sections 802 (g) and 802 
(i) of the National Service Life Insurance 
Act of 1940 * and Section 454a of the World 
War Veterans’ Relief Act, 1924." Section 
454a has been made a part of the National 
Service Life Insurance Act™ (hereinafter 
called the act). The Court’s interpretation 
of these sections of the act is such as to 
indicate that NSLI is so radically different 
from commercial insurance that radically 
different rules of law must be applied. But 
this conclusion appears to be unwarranted 
either by the wording of the sections or by 
the history behind the act. : 

These sections are but part of the Con- 
gressional plan of setting up an insurance 
program for servicemen that is not basi- 
cally different from commercial insurance. 
Section 454a provides an exemption of pay- 
ments of benefits from claims of creditors. 
Similar statutes are in effect in all, or 
almost all, the states in the Union.” Sec- 
tion 802 (g) restricts the permitted class 
of beneficiaries ** and reserves to the in- 
sured the power of free designation of 
beneficiaries (within the permitted class) 
and the power to change beneficiaries. Such 
reservation of powers is, of course, per- 
mitted insureds under the laws of all the 
states and is common to almost all com- 
mercial policies, Section 802 (i) makes pro- 
vision for payment of benefits where no 


‘ “has Stat. 1014 (1940), 38 USC (1946 Ed.), Sec. 
16. 

% The insurance proceeds exemption statutes 
of 42 states and the District of Columbia are 
discussed in 2 Couch, Cyclopedia of Insurance 
Law (1929), Sec. 330. 

% This restriction was removed as to those 
policies maturing on or after August 1, 1946. 60 
Stat. 781 (1946), 38 USC (1946 Ed.), Sec. 802 (g). 
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beneficiary was designated or where the 
designated beneficiary has died. This sec- 
tion along with 802 (j) prevents payment 
of installments of insurance where the in- 
sured and all of the beneficiaries within the 
permitted class have died. Neither of these 
two sections applies to insurance maturing 
on or after August 1, 1946.% A more de- 
tailed analysis of these sections will be 
made at a later point when the majority 
opinion’s application of them is considered. 


When the question of insurance for service- 
men was first considered, hearings were 
held and investigation made to determine 
a feasible program.** Some consideration 
was given to a plan of permitting service- 
men to insure with commercial insurance 
companies, with the government bearing 
the expense of the extra premiums “since 
the government was responsible for plac- 
ing the men in hazardous circumstances. 
This plan was rejected.” Three theories of 
government insurance were available: gra- 
tuitous, compulsory or contract. Contract 
insurance was selected as the plan.” There- 
fore, the serviceman is not receiving a gift 
when he purchases a USGLI or NSLI 
policy, True, the amounts of the premiums 
are low; but reasons for this are apparent 
when it is considered that no fees or com- 
missions are paid to insurance agents, no 
fees are paid to medical examiners, there 
are no special investment expenses since 
the funds received go into government se- 
curities, and there are no taxes to be paid. 
The actual administration of the insurance 
business is charged as a general govern- 
ment expense.™ 


There is no question that when a USGLI 
or NSLI policy is taken out, a property 
right is acquired in exchange for a con- 
sideration.” This is, of course, true when 


60 Stat. 781 (1946), 38 USC (1946 Ed.), Secs. 
802 (g), 802 (Jj). 

148 Hearings before Committee on Interstate 
and Foreign Commerce on H. R. 5723, 65th 
Congress, 1st Session, August 17, 1917. 


1 McGill, An Analysis of Government Life In- 
surance (1949), p. 6. 

* McGill, work cited, footnote 19, p. 8. 

*t McGill, work cited, footnote 19, p. 6. 

2 Lynch v. U. 8., 292 U. S. 571 (1934). 


3 ‘All insurance issued during World War I 
was on the one-year renewable term basis, 
whereas all NSLI was originally issued as five- 
year term policies, convertible into ordinary 
life, twenty-payment life, or thirty-payment life 
Policies. Now, however, NSLI is obtainable in 
the following permanent forms: ordinary life, 
twenty-payment life, thirty-payment life, twen- 
ty-year endowment, endowment at age 60, and 
endowment at age 65. United States Govern- 
ment Life Insurance offers the same life policies, 
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a commercial insurance policy is purchased. 
It should follow that when community 
funds are used to pay the premiums of 
USGLI or NSLI policies, such policies 
become community assets. But what has 
happened to these community assets under 
the Wissner decision? They have been 
turned over to the husband, and he has 
been given title to property that rightfully 
belongs to the wife. 


Both USGLI and NSLI can be converted 
into permanent insurance for which standard 
forms, duplicated by practically all commercial 
life insurance companies, are used.™ These 
standards forms are the basis of the contract 
between the government and the service- 
man, and since they are duplicates of the 
forms used by commercial life insurance 
companies, it must follow that government 
insurance is basically the same as com- 
mercial insurance. 


Contrary to the implication in the ma- 
jority opinion that NSLI is a windfall pro- 
duced by a paternal government is the fact 
that husbands and wives in the community 
property states have been paying premiums 
on such policies out of community prop- 
erty earnings for over 30 years. At the 
time of enactment of the Selective Training 
and Service Act of 1940 there were in force 
over 600,000 USGLI policies issued during 
and after World War I. These were both 
converted and yearly renewable term poli- 
cies representing more than $2,500,000,000 
of insurance.“ Five million veterans of 
World War II are maintaining in force NSLI 
policies with face value of $31,200,000,000,” 
and the number of married couples in com- 
munity property states who are paying 
premiums on these policies from privately 
earned community funds must number in 
the hundreds of thousands. 


* {in addition to a five-year convertible and renew- 
. able term policy, and the following endowment 


forms: twenty-year endowment, thirty-year en- 
dowment, and endowment at age 62. 


“These are standard forms and, with the 
exception of the endowment at age 62, are 
duplicated by practically all commercial life 
insurance companies. Commercial companies 
go further, however, and offer additional plans 
designed to meet in a more efficacious manner 
the needs of the policyholders and to improve 
the competitive position of the company. Typi- 
cal of the latter are family income policies and 
retirement income plans. Government life in- 
surance does not purport to furnish such spe- 
cialized protection but confines itself to basic 
forms of universal application.’’ McGill, work 
cited, footnote 19, p. 264. 


™% Administration of Veterans Affairs, Annual 
Report (1941), p. 22. 
23 McGill, work cited, footnote 19, p. 226. 





Basic Principle 
of Community Property System 


A basic principle of the community 
property system is the imposition of some 
limitations on the right and power of the 
husband to manage, control or dispose of 
the wife’s interest in the community.” This 
principle is inherent in the system because 
the wife is a co-owner of the community 
property.” It is the simple proposition that 
the husband cannot treat his wife’s property 
as his own because it is not his own. 

A difficult problem in life insurance cases 
is the determination of the limitations on 
the husband’s donative power when he 
seeks to give away community property by 
means of life insurance. All of the original 
community property states impose some 
limitations.* These limitations range from 
permitting the husband to give away com- 
munity property unless he intends to de- 
fraud or injure the wife,” to denial of power 
to give away the community without the 
wife’s consent.” In California, where the 
Wissner case arose, the husband cannot give 
away his wife’s interest in the community 
without her consent in writing.” 


Emphasis should be made of the vast 
difference between the civil law concept of 
marriage as a partnership and the common 
law concept of marriage as vesting in the 
husband all common property as well as 
making him the sole legal entity. Under the 
partnership concept all property possessed 
by the husband and wife is presumed to be 
common property, owned equally by each, 
with the husband as the managing partner, 
This system, inextricably woven into the 
whole fabric of the community property 
states’ life and law, has had no need of 
fundamental changes to adapt it to the 
present-day requirements of husbands and 
wives. By contrast, it has been only by 
statutory enactments that married women 
in most common law jurisdictions have 
been permitted rights in their own property. 


The husband has the authority to manage, 
control and dispose of the community. 3 
Vernier, American Family Laws (1935), p. 218. 

* Fernandez v. Wiener, 326 U. S. 340, 348 
(1945); La Tourette v. La Tourette, 15 Ariz. 
200, 137 Pac. 426 (1914); King v. Morris, 1S. W. 
(2d) 605 (Tex. Comm. App., 1928); see Daggett, 
“The Modern Problem of the Nature of the 
Wife’s Interest in Community Property—A 
Comparative Study,’’ 19 California Law Review 
567 (1931). 

*8See Huie, ‘Community Property Laws as 
Applied to Life Insurance,’’ 18 Texas Law Re- 
view 121 (1940). , 

»® Aaron v. Aaron, 8 Life Cases 982, 173 S. W. 
(2d) 310 (Tex. Civ. App., 1943); Moore v. Cali- 
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The sharp difference in the two basic 
concepts of ownership of property acquired 
after marriage is exemplified by Willcox v. 
Penn Mutual Life Insurance Company,” where- 
in the Supreme Court of Pennsylvania declared 
that state’s Community Property Law of 1947 
to be unconstitutional under both the Consti- 
tution of Pennsylvania and the Federal 
Constitution, The court there considered a 
statute purporting to superimpose a com- 
munity property system upon a state prop- 
erty structure where common law rules and 
principles with respect to property held by 
and between husband and wife had been 
traditionally followed. The court received 
the benefit of profound research by many 
of the more prominent attorneys of Penn- 
sylvania on the basic differences between 
the two marital concepts, As a result it 
found that the newly enacted Community 
Property Law of 1947 made income and 
profits derived from property owned by a 
spouse prior to the effective date of the law 
the common property of both spouses and 
that therefore its effect was to deprive the 
spouse of property without due process of 
law. The court was careful to note that the 
principles laid down by the Spanish law, 
and followed in the constitutions, statutes 
and judicial systems of some of the tra- 
ditional community property states from the 
very beginning of their governmental exist- 
ence, made such income and profits com- 
munity property belonging to both spouses 
by halves. 


The Pennsylvania Supreme Court also 
found that the Community Property Law 
of 1947 failed to have any limitation on 
the management, control and disposition of 
such community property by the husband 
and that therefore the wife was not really 
an owner of the property since she had 
none of the incidents of ownership. The 
court noted by contrast the limitations im- 
posed by the traditional community prop- 
erty states upon the management, control 


fornia-Western States Life Insurance Company, 
67 S. W. (2d) 932 (Tex. Civ. App., 1934). 

3% Small v. Bartyzel, 12 Life Cases 376, 27 
Wash. (2d) 176, 177 Pac. (2d) 391 (1947); 
King v. Prudential Insurance Company of 
America, 7 Life Cases 397, 13 Wash. (2d) 414, 
125 Pac. (2d) 282 (1942); Occidental Life In- 
surance Company v. Powers, 192 Wash. 475, 74 
Pac. (2d) 27 (1937). 

1 Grimm v. Grimm, 10 Life Cases 774, 26 Cal. 
(2d) 173, 157 Pac. (2d) 841 (1945); Fields v. 
Fields, 14 Life Cases 47, 178 F. (2d) 200 (CA-9, 
1949). 

8212 Life Cases 968, 357 Pa. 581, 55 Atl. (2d) 
521 (1947). 
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and disposition of the community property 
by the husband. 


This decision further emphasizes that the 
husband’s administration of the community 
must be directed to the preservation and 
use of it for the common benefit of himself 
and his wife and may not be exercised to 
the latter’s prejudice. 


The decision in the Wissner case permits 
the husband to administer community funds, 
in which the wife has a vested interest, to 
her prejudice by using such funds to pay 
premiums on NSLI policies wherein some 
third-party beneficiary may acquire com- 
plete rights in the proceeds. It forecloses 
relief where heretofore the courts have 
always granted such relief in favor of the 
wife for any violation of the husband’s 
duties in regard to administration, control 
and disposition of the communal property.” 


Supreme Court's Prior Decisions 


Heretofore the Supreme Court has clearly 
recognized the nature and the extent of the 
wife’s vested rights in the community prop- 
erty. In Poe v. Seaborn™ and companion 
cases (Goodell v. Koch,™ Hopkins v. Bacon,* 
Bender v. Pfaff," and U. S. v. Malcolm*™) 
decided at the same time, it was held that 
according to the laws of the community 
property states, with which those cases 
were respectively concerned, the wife had 
a vested interest in the community property 
and not merely an expectancy. In the case 
of Hopkins v. Bacon, which dealt with the 
Texas community property laws, in con- 
sidering the statutes containing ‘provisions 
as to what should be included in community 
property, the Court stated: 


“They provide, as is usual in states hav- 
ing the community system, that the hus- 
band shall have power of management and 
control such that he may deal with com- 
munity property very much as if it were 
his own. In spite of this, however, it is 
settled that in Texas the wife has a present 
vested interest in such property. Arnold v. 
Leonard, 114 Tex. 535, 273 S. W. 799. Her 
interest is said to be equal to the husband’s. 


383 Swisher v. Swisher, 190 S. W. (2d) 382 (Tex. 
Civ. App., 1945). 

% 282 U.S. 101 (1930). 

% 282 U. S. 118 (1930). 

8 282 U. S. 122 (1930). 

7 282 U. S. 127 (1930). 

% 282 U. S. 792 (1930). 

% 282 U.S., p. 126. 

“ Poe v. Seaborn, footnote 34, p. 110. 
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Wright v. Hays, 10 Tex. 130, 60 Am. Dec. 
200. It is held that the spouses’ rights of 
property in the effects of the community are 
perfectly equivalent to each other. Arnold 
v. Leonard, supra. These expressions as to 
the wife’s interest are confirmed by the 
authorities holding that if the husband, as 
agent of the community, acts in fraud of 
the wife’s rights, she is not without remedy 
in the courts. Stramler v. Coe, 15 Tex. 211; 
Martin v. Moran, 11 Tex. Civ. App. 509, 32 
S. W. 904; Watson v. Harris, 61 Tex. Civ. 
App. 263, 130 S. W. 237; Davis v. Davis 
(Tex. Civ. App.) 186 S. W. 775.”” 


The rationale of these cases, decided after 
profound research and submission of briefs 
and arguments by a large number of promi- 
nent attorneys from many parts of this 
nation, is that the wife has a vested inter- 
est in the community property because: 
“While the husband has the management 
and control of community personal prop- 
erty and like power of disposition thereof 
as of his separate personal property, this 
power is subject to restrictions which are 
inconsistent with denial of the wife’s inter- 
est as co-owner.” “ 


Effect of Wissner Decision 
on Community Property System 


As has been noted, all of the community 
property states impose some limitations 
upon the power of the husband to deal with 
the wife’s interest in the community.” With 
the exception of Louisiana, the limitations 
imposed by Texas are the least stringent. 
The Texas law permits the husband to give 
away personal community property as long 
as he has no intent to defraud the wife.® 
The meaning of “intent to defraud” has not 
been clearly enunciated either in Texas “ or 
in those states that require a showing of 
fraud.“ The comments that follow concern- 
ing the Texas law are also applicable in gen- 
eral to the other community property states. 


While the facts in the Wissner case may 
be sufficient to show legal fraud in Texas,” 
there is no reason to believe that the United 
States Supreme Court would not reach the 


41 See footnotes 28, 29 and 30 and accompany- 
ing text. 

*# Cases cited at footnote 29. 

4 Huie, article cited, footnote 28, pp. 126-139. 
— article cited, footnote 28, p. 126, n. 

4 See Mahoney v. Snyder, 93 S. W. (2d) 1219 
(Tex. Civ. App. 1936); Watson v. Harris, 61 Tex. 
Civ. App. 263, 130 S. W. 237 (1910). 
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same conclusion in a case where “intent to 
defraud” was clearly shown. 


Where the husband uses community 
funds for the payment of premiums on a 
policy on his life with the fraudulent intent 
of depriving the wife of her share in the 
community, the cases clearly recognize the 
wife’s property rights in the fund used for 
payment of premiums, the wrong done to 
her rights by the husband’s fraudulent act, 
and allow recovery measured by a part or 
all of the proceeds of the policy.“ 


It is clear that the wife, having a vested 
interest in the community funds used for 
payment of premiums, acquires by mu- 
tations “ a vested interest in the policy, and 
that a fraudulent intent to deprive the wife 
of her vested interest in the policy gives 
her the right to recover an amount at least 
equal to one half the proceeds. Under the 
Texas view the wife does not and cannot 
acquire a vested interest in the proceeds 
(death benefits), as such, of even a non- 
governmental policy matured by death of 
the insured, where a third person is prop- 
erly named beneficiary.“ The insured has 
the contractual right and power to desig- 
nate the person of his choice as beneficiary, 
and the insurer can safely rely upon such 
designation.” The insured has such right 
and power under the National Service Life 
Insurance Act, and the Veterans Adminis- 
trator can just as safely rely upon such 
designation. But the decision of the Wiss- 
ner case wipes out the wife’s property rights 
in the funds (earnings) used for the payment 
of premiums and the consequent property 
rights in the policy and the right to recover 
one half of the proceeds where the husband 
acts in fraud of the wife. 


All of these traditional and firmly settled 
rights are wiped out on the basis that the 
implied intent of Congress was to prevent 
interference with the insurance fund and 
the free designation of the beneficiary by 
the serviceman. Yet these traditional com- 
munal property rights may be fully re- 


* Cases cited at footnote 29. 

** Furche v. Sailer, 8 S. W. (2d) 334 (Tex. 
Civ. App., 1928).° Speer, Law of Marital Rights 
in Texas (3d Ed., 1929), p. 462, presents the 
point thus: 

“It is not necessary to cite authorities upon 
a proposition so fundamental. It was never 
contemplated that the community should be 
denied the right freely to sell or exchange its 
possessions, upon pain of changing the status 
of the property if such sales or exchanges were 
made. To what estate could it be transferred 
by such a process?” 

And see generally Emery, ‘‘Mutations,’’ 4 
Southwestern Law Journal 123 (1950). 
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spected without such interference. This is 
demonstrated by the fact that nongovern- 
mental insurers can safely pay the designated 
beneficiary—freely designated by the insured. 


In view of the fact that the decision in 
this case gives the husband an unqualified 
power of disposal of community funds used 
for the payment of premiums on govern- 
mental insurance policies, it is necessarily 
contrary to the Texas cases cited, neces- 
sarily irreconcilable with the fundamental 
principles of community property law on 
which they rest, and necessarily in dero- 
gation and denial of long established prop- 
erty rights of the wife in community funds. 


Since by statute™ in Texas the com- 
munity estate is composed of “all property 
acquired by either the husband or wife 
during marriage, except that which is the 
separate property of either one or the 
other,” any acquisition by either spouse 
during marriage becomes community unless 
it falls within the definition of separate 
property." Separate property is limited to 
property acquired by gift, devise or descent 
and to the increase of separate lands.” 
Thus, all earnings during marriage—sala- 
ries, wages and business profits and any 
property acquired therewith—are community 
property; and this is true whether the acqui- 
sition is accomplished by the husband or 
by the wife. The wife’s rights of owner- 
ship in all property so acquired are in every 
respect equal to those of her husband. The 
United States Supreme Court has said that 
these rights are identical, that the husband 
and wife own the estate in common, and 
that though the husband is the active man- 
aging partner of the union, yet her claims 
to the common property are equal to his.” 


In the leading Texas case of Arnold v. 
Leonard™ two statutes which had the effect 
of declaring that the rents and revenues of 
the separate property of the wife would be 
her separate property were held to violate 
the provisions of the Texas Constitution ® 
defining the wife’s separate property in that 


* Volunteer State Life Insurance Company v. 
Hardin, 145 Tex. 245, 197 S. W. (2d) 105 (1946). 

* Texas Revision Civil Statutes (Vernon, 1948), 
Art. 4736a. 

® Texas Revised Civil Statutes (Vernon, 1948), 
Art. 4619. 

% Texas Constitution, Art. XVI, Sec. 15, de- 
fines the wife’s separate property. 

Speer, Law of Marital Rights in Texas (3d 
Ed., 1929), p. 436. 

83 Hopkins v. Bacon, footnote 36. 

114 Tex. 535, 273 S. W. 799 (1925). 

% Texas Constitution, Art. XVI, Sec. 15. A 
1948 amendment provides for changes in the 
community estate if accomplished pursuant to 
the amendment. 
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they were an attempt to enlarge the wife’s 
separate property. The constitution was 
held to give rise to an implied prohibition 
against the legislative power either to add 
to or withdraw from the wife’s separate 
property. This case has been cited and 
followed by many succeeding Texas cases 
for the principle that the legislature cannot 
enlarge upon the provisions of the state 
constitution and make that separate prop- 
erty of the wife which otherwise would be 
community property.” 

There is no constitutional definition of 
the husband’s separate property in Texas, 
and, consequently, in Stephens v. Stephens,” 
a statute making rents and revenues from 
the husband’s separate estate the separate 
property of the husband was held to be 
constitutional. However, in Commissioner v. 
Wilson™ the United States Court of Ap- 
peals for the Fifth Circuit held that the 
said statute relating to rents and revenues 
from the husband’s separate estate was un- 
constitutional. It was urged that since the 
state constitution did not define the hus- 
band’s sepafate estate there was nothing to 
render ineffective its statutory extension. 
However, the court indicated that the whole 
course of legislation in Texas indicated a 
purpose to treat husband and wife alike in 
fixing their separate estates as against the 
community, and as the statutes were clearly 
connected with and dependent upon one 
another, since the provision as to the wife 
was unconstitutional, the provision as to 
the husband must also be so regarded. 


These cases clearly demonstrate that the 
community property system of Texas forms 
a pattern whereby constitutionally the prop- 
erty rights of the spouses are definitely 
fixed and cannot be enlarged or diminished 
by legislative or judicial processes. But the 
Wissner case permits the husband com- 
pletely to destroy the wife’s community 
property interest in funds used to pay pre- 
miums on NSLI policies. In effect, it per- 
mits him to treat as his separate property 
a chose in action that was created by the 
use of community funds. 


Analysis of Majority Opinion 
If USGLI and NSLI are not basically 
different from commercial insurance, then 


the community property laws do not con- 
flict with the act unless Congress by special 


5 Frame v. Frame, 120 Tex. 61, 36 S. W. (2d) 
152 (1931); Gohlman, L. & Company v. Whittle, 
114 Tex. 548, 273 S. W. 808 (1925). 

51 292 S. W. 290 (Tex. Civ. App., 1927). 

76 F. (2d) 766 (1935). 
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provisions in the act intended to abrogate 
the community property laws as applied 
to federal insurance. Unless such intent is 
clearly revealed, there was no occasion, 
therefore, to raise any question as to the 
constitutionality of the act. As will be seen, 
there is nothing in the act indicating such 
intent on the part of Congress. In the 
rather detailed analysis of the opinion that 
follows, no comment will be made on the 
latter part of the opinion holding the act 
constitutional except the Court’s interpre- 
tation of a sentence in Section 802 (i). 


(A) Interpretation of Section 802 (g).— 
Mr. Justice Clark, writing for the majority, 
stated that “the controlling section of the 
Act provides that the insured ‘shall have the 
right to designate the beneficiary or bene- 
ficiaries of the insurance [within a desig- 
nated class] ... and shall... at all times 
have the right to change the beneficiary or 
beneficiaries . . .. 38 U.S.C. Sec. 802 (g), 38 
U.S.C. A. Sec. 802 (g).” (Italics supplied.) 


It takes but a moment’s reflection to 
see that this “controlling” section merely 
reserves to the insured the same powers 
afforded in millions of commercial life insur- 
ance policies: the power of free designation 
of the beneficiary and the power to change 
beneficiaries. The reservation of such pow- 
ers is almost universal practice in the usual 
life insurance forms; but it does not enable 
the insured arbitrarily to divest his wife of 
her community interest in the policy or its 
proceeds.” Yet, speaking of these common 
powers in the very next sentence, the Court 
said, “Thus Congress has spoken with force 
and clarity in directing that the proceeds 
belong to the named beneficiary and no 
other.” (Italics supplied.) 


It is incomprehensible how the above- 
quoted section of the act directs “that the 
proceeds belong to the named beneficiary 
and no other.” Neither the word “pro- 
ceeds” nor any synonym thereof is used. 
Nothing is said about the proceeds “belong- 
ing” to anyone, much less to the “bene- 
ficiary and no other.” How can Congress, 
in granting the usual common reservation 
of powers freely to designate or change 
beneficiaries be speaking “with force and 
clarity” concerning the rights or interests 
in the fruits of a community investment? 


Nowhere in the act has Congress stated 
that the proceeds of the insurance “belong 

%® 338 U. S., p. 658. 

© Occidental Life Insurance Company v. Pow- 


ers, footnote 30; Grimm v. Grimm, and Fields 
v. Fields, footnote 31. 
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to the named beneficiary and no other.” In 
fact, there are federal decisions that have 
held that the proceeds belong to other than 
the named beneficiary.” 


Next it is stated, “Pursuant to the con- 
gressional command, the Government con- 
tracted to pay the insurance to the insured’s 
choice.” This is exactly what the ordinary 
commercial insurance company contracts to 
do. Nevertheless, the conclusion is then 
drawn “that the judgment of the lower 
court, as to one-half of the proceeds, substi- 
tutes the widow for the mother, who was 
the beneficiary Congress directed shall re- 
ceive the insurance money.” 


It was the insured, not Congress, who 
directed that the named beneficiary, his 
mother, should receive the proceeds. There 
is no doubt as to his power to direct who 
shall receive the proceeds as beneficiary. The 
same power exists in the usual commercial 
policy. It is incorrect to say that the judg- 
ment of the lower court substituted the 
widow for the mother as beneficiary of one 
half the proceeds. The widow made no 
claim to any rights as a beneficiary. She 
claimed only her community property inter- 
est in funds already received and to be 
received by the mother as beneficiary. 


The next statement attributes to appellee 
(the widow) a “discovery of congressional 
purpose that widows in community prop- 
erty states participate in the payments 
under the policy, contrary to the express 
direction of the insured.” No such dis- 
covery was attempted or necessary to pre- 
serve the widow’s community property rights. 
If the act does not disclose an intent by 
Congress to change the existing law, then 
no change is accomplished.” Widows in 
community property states are entitled to 
payment measured by their community 
property interest in commercial policies 
where the premiums are paid with com- 
munity funds.“ The act is completely silent 
with respect to such community property, 
and no intent by Congress to destroy the 
widow’s rights can logically be found. 

It is next stated, “Whether directed at 
the very money received from the Govern- 
ment or an equivalent amount, the judg- 


ment below nullifies the soldier’s choice and 
frustrates the deliberate purpose of Con- 
gress.” The soldier’s choice of beneficiary 
was his mother. No one denies that she is 
the named beneficiary or that she is en- 
titled to receive payments under the policy 
contract with the government, as the named 
beneficiary. The soldier’s choice was not 
nullified. But if it was the soldier’s choice 
to defraud his wife by giving away her 
community property interest in the policy 
without consideration to the community 
and without her knowledge or consent, then 
his “choice” rightfully should be nullified. 


The “deliberate purpose of Congress” as 
is deliberately set out in Section 802 (g) 
was to see that the soldier could freely 
designate and change beneficiaries. This 
purpose was not frustrated. It could not 
be the “deliberate purpose of Congress,” 
by that section of the act or by any other 
section, to allow a soldier to take his wife’s 
property without her consent or knowledge 
and use it to purchase another piece of 
property (insurance policy) that inures to 
the sole benefit of a third party. 


The all-important fact, ignored by the 
majority, is that the community property 
law when applied to the facts of this case 
does not deprive the insured of the power 
to select his beneficiary and to insure that 
that beneficiary receive those proceeds of 
the policy which the insured has the power 
to dispose of. Where the policy is purchased 
with community funds, it is community 
property and each spouse has a one-half 
interest in the policy as an owner. The 
husband, though he has control and manage- 
ment, cannot give away more than he owns, 
but he can give away the one‘ half he does 
own. Surely all Congress intended in Sec- 
tion 802 (g) was to grant to the insured 
the power to designate the beneficiary to 
receive as owner the proceeds arising from 
those funds, and only those funds, origi- 
nally owned by him or those representing 
his community interest. 


(B) Interpretation of Section 454a.—The 
opinion then takes up that part of the judg- 
ment of the lower court for amounts equal 





“If the serviceman named as beneficiary a 
woman whom he believes to be his wife but it 
is determined under the taws of the state where 
the marriage took place that she is not his wife, 
she is not entitled to the proceeds. Brown v. 
U. 8., 164 F. (2d) 490 (CCA-3, 1947); U. 8. v. 
Layton, 68 F. Supp. 247 (DC Fla., 1946). 

‘It must be presumed that the legislators 
who enacted this statute were familiar with the 
long-established policy of the common law, and 
were not unmindful of the radical changes in 
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the policy of centuries which such legislation 
as is here suggested would bring about. Con- 
ceding it to be within the power of the legisla- 
ture to make this alteration in the law, if it 
saw fit to do so, nevertheless such radical and 
far-reaching changes should only be wrought by 
language so clear and plain as to be unmistak- 
aple evidence of the legislative intention.” 
Thompson v. Thompson, 218 U. S. 611, 618 
(1910). 
® See cases cited at footnote 60. 
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to one half of the insurance installments to 
be paid by the government to the mother.” 
It finds that the effect is that the very pay- 
ments received are to be seized and con- 
cludes that this is in “flat conflict” with 
Section 454a,® the exemption provision. If 
the widow was a creditor of either the in- 
sured or the beneficiary, the conclusion 
might be valid because Section 454a is a 
typical exemption statute immunizing the 
proceeds from attachment by the bene- 
ficiary’s creditors. But she is not a creditor. 
She is a co-owner of the proceeds. Every 
one of the original community property 
states has such exemption statutes, but they 
do not apply to a wife’s or widow’s claim of 
community interest in insurance proceeds.” 
The obvious reason for this is that her 
claim is that of co-owner rather than creditor. 
It has never been held that the wife in a 
community property state occupies the po- 
sition of a creditor with respect to com- 
munity assets. 


The opinion does recognize a number of 
cases holding that Section 454a or similar 
exemption statutes do not apply to claims 
for alimony or family support. What may 
be an attempt in the opinion to distinguish 
these cases follows, although it must be 
admitted by the writer that he does not 
fully understand these sentences: 


“We shall not attempt to epitomize a 
legal system at least as ancient as the cus- 
toms of the Visigoths, but we must note that 
the community property principle rests upon 
something more than the moral obligation of 
supporting spouse and children: the business 
relationship of man and wife for their mu- 
tual monetary profit. See de Funiak, Com- 
munity Property, §11 (1943). Venerable 
and worthy as this community is, it is not, 
we think, as likely to justify an exception 
to the congressional language as specific 
judicial recognition of particular needs, in 
the alimony and support cases. Our view 
of those cases, whatever it may be, is irrele- 
vant here.” (Italics supplied.) 


The statement that the “community prop- 
erty principle rests upon something more 
than the moral obligation of supporting 
spouse and children” seems to be a favor- 
able one for the proposition that community 


* 338 U. S., p. 659. 

*49 Stat. 609 (1935), as amended, 38 USC 
(1946 Ed.), Sec. 454a. 

* Arizona Code Annotated (1939), Secs. 24-601, 
53-612; California Code of Civil Procedure An- 
notated (Deering, 1946), Sec. 690.19; Idaho Ses- 
sion Laws 1949, Ch. 26, amending Session Laws 
1947, Ch. 149; Louisiana General Statutes (1939), 
Arts. 4105, 4155; Nevada Compiled Laws (1929), 
Sec. 8844; New Mexico Statutes 1941 Annotated, 
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property interests are not within the ex- 
emption provisions. The community prop- 
erty principle rests upon mutual ownership 
of acquisitions and gains during coverture. 
Consequently, it seems such co-ownership 
by the wife justifies “an exception to the 
congressional language” even more so than 
the alimony and support cases. 


The vagueness of the language used indi- 
cates the difficulty of drawing any distinc- 
tion between the cases with reference to 
alimony and support for the wife and this 
case. It is apparent that upon divorce and 
separation the wife’s interest in the accumu- 
lated community property is used for her 
support and maintenance in the same man- 
ner as accumulated marital property is used 
in common law states whose statutes pro- 
vide for alimony, support and maintenance, 
and division of the accumulated marital 
property in the event of divorce. 


The alimony and support cases cited by 
the Court recognize that the exemption sec- 
tion does not go beyond claims of creditors 
and other similar debts and that it does 
not cut off family rights. They therefore 
support the proposition that the wife’s 
community property interest, not being a 
creditor’s claim or debt, but a marital prop- 
erty claim, is not cut off by the exemption 
provision. 


The history behind this section also indi- 
cates that Congress never intended the ex- 
emption to extend beyond the claims of 
creditors and other similar debts. The 
original exemption section ™ was construed 
very narrowly by the Supreme Court of 
the United States. The section then said 
in part: “The... insurance... shall not 
be subject to the claims of creditors of any 
person to whom an award is made.” 


The Supreme Court in the case of Pagel 
v. Pagel® held this language did not give 
exemption beyond the insured and the 
beneficiary, and, therefore, insurance funds 
were not exempt after they became a part 
of the estate of the insured. As a result of 
this decision the old Section 454 was re- 
pealed and 454a enacted so as to extend 
the exemption to claims of creditors against 
the funds when they became a part of the 
estate of the insured.” This was doing 


Secs. 21-503-21-505; Texas Revised Civil Stat- 
utes (Vernon, 1948), Arts. 4764b, 5068a; Wash- 
ington Revised Statutes (Remington, 1932), 
Secs. 569, 7230-1. 

* 338'U. S., pp. 659, 660. 
Py Stat. 613 (1924), 38 USC (1934 Ed.), Sec. 


® 291 U. S. 473 (1934). 
See In re McCormick’s Estate, 8 N. Y. S. 
(2d) 179, 185-188 (1938). 
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nothing more than that done by many state 
exemption statutes which extend exemption 
to insurance proceeds after they become a 
part of the estate of the insured, and even 
to property purchased with insurance pro- 
ceeds.“ The Supreme Court, however, has 
held that Section 454a does not apply to 
property purchased with insurance proceeds.” 


The language used by Congress in Sec- 
tion 454a reflects the intent to protect the 
proceeds from “claims of creditors” only.” 
In order to insure that all legal procedures 
for enforcing “claims of creditors” were 
foreclosed, there was added immediately 
thereafter the clause, “and shall not be 
liable to attachment, levy or seizure by or 
under any legal or equitable process what- 
ever, either before or after receipt by the 
beneficiary.” Many of the decisions previ- 
ously mentioned in connection with ali- 
mony and support cases had been decided 
when Congress enacted Section 454a. In 
1930 the case of U, S. v. Robinson™ did not 
use Section 454, the predecessor of 454a, 
to exempt the proceeds of a USGLI policy 
from the community property claim of the 
wife. Congress did not see fit to avoid the 
effect of those decisions when it enacted 
454a in 1935. After 1935, state and federal 
courts ™ held that a wife to whom alimony 
was due was not a creditor within the 
meaning of Section 454a; yet Congress did 
not see fit to change Section 454a when it 
was made a part of the National Service 
Life Insurance Act of 1940. 


(C) Interpretation of Section 802 (i).— 
In that part of the majority opinion deal- 
ing with the question of the constitutionality 
of the act Mr. Justice Clark stated: 


“And since the statute which made the 
proceeds possible was explicit in announc- 
ing that the insured shall have the right to 
designate the recipient of the insurance, 
and that ‘No person shall have a vested 
right’ to those proceeds, 38 U. S. C. sec- 
tion 802 (i), 38 U. S. C. A. section 802 (i), 
appellee could not, in law, contemplate their 
capture. The federal statute establishes 
the fund in issue, and forestalls the exist- 
ence of any ‘vested’ right in the proceeds 
of federal insurance.” “ 


" For example, see Washington Revised Stat- 
utes (Remington, 1932), Secs. 569, 7230-1. 

® Carrier v. Bryant, 306 U. S. 545 (1939). 

"™ The pertinent portion of the section is as 
follows: ‘‘Payments of benefits due or to be- 
come due shall not be assignable, and such pay- 
ments made to, or on account of, a beneficiary 

. . Shall be exempt from taxation, shall be 
exempt from the claims of creditors, and shall 
not be liable to attachment, levy or seizure by 
or under any legal or equitable process what- 
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The quoted portion of the sentence from 
Section 802 (i), lifted from its context and 
used in the manner set out above, precludes 
even the insured from having a vested right 
to the proceeds. Logically carrying out the 
meaning given to this phrase by the ma- 
jority opinion would prevent any contract 
rights accruing to the insured, much less 
the beneficiary. This is, of course, absurd. 
The Supreme Court had already decided in 
Lynch v, U. S." that Congress did not in- 
tend to forestall the existence of any vested 
right in the contract (policy) or in the pro- 
ceeds. It was stated in the Lynch case that 
USGLI policies are legal obligations of 
the same dignity as other contracts of the 
United States and possess the same legal 
incidents: they “are property and create 
vested rights.”™ A careful reading of Sec- 
tion 802 (i) clearly reveals that Congress 
did not intend that it be applied as the 
majority applied it in the Wissner case. 


The title of the section reads, “Payment 
of benefits where beneficiary undesignated 
or dead.” The beneficiary was neither 
undesignated nor dead in this case. The 
first sentence deals with the manner of 
payment in the event no beneficiary is 
designated, or in the event the beneficiary 
has predeceased the insured; so it clearly 
does not apply to this case. 


Next it is provided that the payments 
are conditioned upon a beneficiary’s being 
alive to take the same. The remaining part 
of this subsection reads as follows: “No 
person shall have a vested right to any 
installment or installménts of any such 
insurance and any installments not paid to 
a beneficiary during such beneficiary’s life- 
time shall be paid to the beneficiary or 
beneficiaries within the permitted class next 
entitled to priority, as provided in sub- 
section (h) of this section.” 


It seems apparent from a reading of this 
quoted portion that when the Congress used 
the words “no person shall have a vested 
right,” it meant them in the sense that the 
right to the installments of insurance was not 
descendible or devisable to the heirs of the 
beneficiary, as is ordinary property in which 


ever, either before or after receipt by the bene- 
ficiary.”” 

™40 F. (2d) 14 (CCA-5, 1930). 

% See In re Flanagan, 31 F. Supp. 402 (D. C., 
1940); Hannah v. Hannah, 191 Ga. 134, 11S. E. 
(2d) 779 (1940); Stirgus v. Stirgus, 172 Miss. 
337, 160 So. 285 (1935). 

7 338 U.S., p. 661. 

™ 292 U. S. 571 (1934). 

8 292 U. S., p. 577. 
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a person has a vested right. Section 802 (j) 
restates the same proposition in express terms. 


It appears that when Congress enacted 
the words, “no person shall have a vested 
right to any installment or installments of 
any such insurance,” it used the words 
“vested right” in their ordinary legal sense 
and that its intendment was that the rights 
to the installments were to remain contin- 
gent or conditional. Under general insurance 
law, when the insured dies the beneficiary 
he has designated, if then living, acquires a 
vested right to the proceeds of the policy.” 


In choosing these words Congress in- 
tended merely to make an exception in the 
general law relating to vested rights in 
beneficiaries of insurance contracts. 


The very nature of a vested right entails 
the incidents of assignability, descendibility 
and devisability, and Congress did not want 
these incidents to inure to the beneficiary. 
Hence it provided, in the next following 
subsection (802 (j)), that no benefits shall 
be paid to an heir or personal representative 
of a beneficiary, and further that if no 
person in the permitted class (802 (h)) 
survives to take the benefits then no install- 
ments shall be paid. This seems to mean 
that if an insured dies having designated 
as beneficiary a person or persons referred 
to in Section 802 (h), and if the designated 
beneficiary and none of the other persons 
therein referred to survive the insured, then 
the government would pay absolutely noth- 
ing under the policy. 


An additional fact demonstrating that the 
above interpretation of these subsections is 
correct and refuting the soundness of the 
application made of Section 802 (i) by the 
majority opinion is that Congress has now 
made this section along with correlated 
sections inapplicable to insurance maturing 
on or after August 1, 1946. As to such 
insurance Congress removed several re- 
strictions and exceptions not found in com- 
mercial insurance. The restriction on the 
permitted class of beneficiaries was re- 
moved ™ so that now the insured can desig- 
nate as beneficiary anyone he chooses just 
as he can in commercial insurance. And 
the exception to the general insurance rule 
that the right to installments of insurance 


was not descendible or devisable was elimi- 
nated.” Therefore, the beneficiaries of poli- 
cies maturing on or after August 1, 1946, 
do have vested interests when the policy 
matures, just as do the beneficiaries of 
commercial policies. That this interpre- 
tation is correct is borne out by Section 
802 (u), amended by Act of May 23, 1949," 
to make it clear as to insurance maturing 
on or after August 1, 1946 that, when the 
beneficiary is entitled to a lump-sum settle- 
ment but elects some other mode of settle- 
ment and dies before receiving all the benefits, 
the value of the unpaid benefits shall be 
payable to the estate of the beneficiary. 
This subsection also provides, as in the case 
of commercial insurance, that where no 
beneficiary is designated or the designated 
beneficiary does not survive the insured 
the commuted value of unpaid insurance 
shall be paid to the estate of the insured. 
One special rule is retained in that if the 
designated beneficiary is not entitled to a 
lump-sum settlement and dies before re- 
ceiving all the benefits the commuted value 
of the unpaid insurance likewise shall be 
paid to the estate of the insured. 


It is difficult to perceive how Sections 
802(h), (i) and (j), or the words “no person 
shall have a vested right,” which were taken 
from context, can apply to the appellee. The 
facts clearly indicate that the appellee is not 
claiming as a beneficiary and that she is not 
asserting any right against the government, 
as was attempted in the case of Pack vw. 
U.S™ That case was one with a fact situ- 
ation comparable to the Wissner case, except 
that there the wife sued the United States 
directly. The court, after holding that she 
could not bring action against the govern- 
ment, stated: “The wife, in order to have 
the community property right adjudicated, 
is required to resort to an independent 
action because litigation of the community 
property rights of the wife and mother is 
not a determination of a claim against the 
United States.” ®™ 


Therefore, the provision against a “vested 
right” in Section 802(i), applying only to 
beneficiaries, should not be construed to ap- 
ply to a widow who is not claiming any 
right to the proceeds as a beneficiary. There 
appears to be no justification in using the 





” Resnek v. Mutual Life Insurance Company 
of New York, 286 Mass. 305, 190 N. E. 603 
(1934); see, generally, 2 Appleman, Insurance 
Law and Practice (1941), p. 330. 

a Stat. 781 (1946), 38 USC (1946 Ed.), Sec. 
). 

"60 Stat. 781 (1946), 38 USC (1946 Ed.), Sec. 

802 (g). 
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2 60 Stat. 781 (1946), 38 USC (1946 Ed.), Secs. 
802 (i), 802 (j). 

8363 Stat. 74 (1949), 38 USC (1946 Ed., Supp. 
ITI), Sec. 802 (u). 

*13 Life Cases 1043, 176 F. (2d) 770 (CA-9, 
1949). 

% 176 F. (2d), p. 772. 





section to prevent the widow from asserting 
her right as the owner of one half of the 
money used to pay for the insurance and 
obtaining the fruits of that money in a per- 
sonal action against the named beneficiary. 
If the husband, upon purchasing a USGLI 
or NSLI policy from the United States with 
funds belonging equally to himself and wife, 
acquires a vested right to benefits contracted 
for in the policy, then it seems inexorably 
to follow that the wife whose money is 
used by the husband likewise acquires a 
vested right to the benefits. 


Is Army Pay Community Property? 


Considerable concern has been voiced 
about the content of footnote 2 to the ma- 
jority opinion, wherein it is stated: “The 
view we take of this case makes it unneces- 
sary to decide whether California is en- 
titled to call army pay community property.” 
If California is not entitled to call army pay 
community property and if army pay was 


used to pay the total amount of all premi-° 


ums on the policy involved, then under any 
view or system of law the wife could not 
prevail. The case could have been decided 
solely on this point—if California is not 
entitled to call army pay community prop- 
erty. If the Court entertains doubt as to 
whether California is entitled to call army 
pay community property, then presumably 
the same doubt exists with respect to 
whether any community property state is 
entitled to call army pay community prop- 
erty. The reason for the expression is not at 
all apparent. Traditionally, and by statute 
and court decision, the earnings or acqui- 
sitions by onerous title of both the hus- 
band and wife in all community property 
states have been treated as community. 


This expression may be based on a foot- 
note in the Brief for the United States as 
Amicus Curiae to the effect that army pay 
represents a gift by the government rather 
than earnings because the government can 
compel any person to serve in its armed serv- 


% McGill, work cited, footnote 19, p. 23. This 
patronizing philosophy is certainly not present 
in Sherburne’s Administrator v. U. 8., 16 Ct. 
Cis. 491 (1881), wherein it is stated: 

‘“‘Pay is a fixed and direct amount given by 
latv to persons in military service, in considera- 
tion of and as compensation for their personal 
service. Allowances, as they are now called, 
or emoluments, as they were formerly termed, 
are indirect or contingent remuneration, which 
may or may not be earned, and which is some- 
times in the nature of compensation, and some- 
times in the nature of reimbursement. Both 
pay and allowances are compensation for serv- 
ices while in service. ...”’ 

This opinion has been cited with approval 
many times by various federal authorities in- 
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ices without pay!™ Such conclusion is speci- 
ous since in fact our government did not 
and does not compel persons to serve in 
its armed services without pay. Any serv- 
iceman would probably receive in shocked 
disbelief any assertion that his army pay 
was a gift from his government. 


Such assertion further is irreconcilable 
with the solicitude exhibited toward the 
serviceman by the Solicitor General’s belief. 
It is probably unnecessary to state that it 
is also contrary to our constitutional con- 
cepts of freedom. 


It is extremely difficult to understand 
why the majority found it necessary to in- 
sert this footnote in view of the fact that 
there was no issue as to the nature of the 
funds. The implication that there is an 
open question as to whether army pay can 
be called community property raises possi- 
bilities of tremendous ramifications. NSLI 
policies are but a small part of the invest- 
ments made by married servicemen in com- 
munity property states from their pay. 
They have purchased homes, businesses, 
securities and other types of property. They 
have commingled army pay with other funds 
and income. If army pay by some mysteri- 
ous process of federal government red tape 
assumes a quality unique to ordinary earn- 
ings, it seems only logical that all pay re- 
ceived from the federal government would 
acquire the same status. When it is con- 
sidered that the federal government is the 
nation’s greatest employer, it may be that 
the Supreme Court is going to tell us that 
there is a great deal less community prop- 
erty in existence than we thought. 


As a matter of fact the majority opinion 
leaves uncertain whether NSLI policies or 
their proceeds are community property or 
separate property. This uncertainty exists 
whether the premiums are paid with army 
pay or from private earnings. The essence 
of the decision is that community property 
principles shall not nullify the husband’s 
choice™ (even though he chooses to de- 


cluding the Attorney General of the United 
States. 33 Opinion of the Attorney General 
543, 549 (1923). 

Even a government allotment received by a 
serviceman’s wife is compensation to the serv- 
iceman for services rendered to his government 
in time of war and therefore community prop- 
erty. Sterrett v. Sterrett, 228 S. W. (2d) 341 
(Tex. Civ. App. 1950). 

It is ironical to note that even in the Wiss- 
ner case, if the widow should survive the bene- 
ficiary and the contingent beneficiary, she would 
receive all remaining installments due and pay- 
able under the policy. See 60 Stat. 781 (1946), 
38 USC (1946 Ed.), Sec. 802(h) (3)(A). 
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fraud his wife) of the beneficiary, who 
“shall be, during life, the sole owner of the 
proceeds” ™ (even though one half of the 
proceeds are fruits of the wife’s property). 
In reaching this conclusion the majority 
does not reveal whether it believes Congress 
intended that the policy 4nd its proceeds 
are not community property but are separate 
property of the husband; or that even 
though the policy and its proceeds are com- 
munity property, Congress intended to deprive 
the wife of her interest therein whenever 
such was the whim of the husband. 


Conclusion and Summary 


It is the opinion of the writer that the 
majority opinion erroneously and unneces- 
sarily disrupted a large segment of the commu- 
nity property system. It not only deprives 
wives and widows of valuable property rights, 
but it may tend to disrupt family relations. In 
granting the insured the power to deprive 
his wife of her community interest, the 
majority says, “Possession of government 
insurance, payable to the relative of his 
choice, might well directly enhance the 
morale of the serviceman.”™ Surely the 
morale of the serviceman does not depend 
upon his being able to give away property 
that is not his. Surely anything that tends 
to unify and cement family relations en- 
hances the morale of the married serviceman. 
The community property system is woven 
around the family relationship and tends to 
preserve and protect it. Surely there is no 
good reason in this situation to impose fed- 
eral rules to the detriment of local family 
law. The state laws have been looked to 
for distribution of funds arising from gov- 
ernment insurance.” 


The majority finds a “congressional man- 
date” to deprive the wife or widow of prop- 
erty rights secured to her under state law 
in its interpretation of certain subsections 
of Section 802. But analysis of these sub- 
sections reveals that they merely provide 
the usual features of commercial insurance, 
that is, the preservation of powers to choose 
beneficiaries and to change beneficiaries and 
the exemption of funds received by the in- 
sured and beneficiary from the claims of 
creditors. It is submitted that the provi- 
sions of the act relied upon by the majority 


88 338 U. S., p. 660. 

8 338 U. S., p. 660. 

® When funds from a USGLI policy are paid 
to the administrator of an insured’s estate, they 
are distributed according to intestate laws of 
the state. Singleton v. Cheek, 284 U. S. 493 
(1932). For other cases holding that state laws 
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do not reveal such a “congressional man- 
date” and that there is no reason to assume 
a Congressional intent to destroy these 
property rights of wives and widows. 


The conclusion reached by the majority is 
not justified by the need for uniform admin- 
istration of the act. The government ar- 
gued that the need for uniform administration, 
required by the detailed provisions of the 
1940 act, would be frustrated in various 
ways if National Service Life Insurance 
were distributed in accordance with com- 
munity property laws of the various states. 
And it was protested that if established com- 
munity property rights are recognized, the 
administration of the act would be “com- 
plicated” and that difficult legal questions 
would arise." The bare facts of this case 
refute these protestations. The government 
was not involved in the case until the Vet- 
erans Administration and the Department of 
Justice saw fit to jump into it. All obliga- 
tions of the government are fulfilled when 
the named beneficiary is paid. The com- 
munity property laws are applied to the 
funds after they are paid. It was these 
government departments, not the original 
parties to this suit, who made the adminis- 
tration of the act “complicated” and caused 
difficult legal questions to arise. So it is 
a bit amazing to find the Solicitor General 
of the United States suggesting that legal 
rights should be determined the easy way 
and that administrative bodies and courts 
should be relieved from the burden of solv- 
ing difficult legal questions. 


A very large segment of the population 
of the nation lives under the community 
property system. It is a practical system of 
husband-and-wife relationship and a salu- 
tary one. What better proof could be found 
that Congress intended these policies to be 
treated as are other insurance policies than 
the fact that Congress, the military services 
and the Veterans Administration have 
placed great emphasis on the fact that these 
policies are valuable assets. At the time of 
enlistment, at regular intervals during the 
service career, upon discharge from the serv- 
ice, and by advertisement and dissemination 
of information since, the serviceman and 
ex-serviceman has been encouraged, per- 
suaded and induced to maintain his National 
Service Life Insurance policy and convert 
it under any of the plans offered. The Con- 





govern distribution of proceeds of similar in- 
surance see U. 8. v. Robinson, footnote 74; 
Succession of Jones, 185 La. 377, 169 So. 440 
(1936); U. 8S. v. Rose, 57S. W. (2d) 350 (Tex. 
Civ. App., 1933). 

" Brief for the United States as Amicus 
Curiae, pp. 32-35. 
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gress has repeatedly extended the provi- 
sions of law permitting such insurance to be 
carried, long after the wars were over, and 
when the morale of the serviceman was no 
problem, for he had become an ordinary 
citizen again. More recently, dividends 
have been paid by the Veterans Adminis- 
tration upon such policies upon the basis of 
earnings from premiums paid. There can 
be little doubt in the face of these facts that 
the Congress was just as concerned about 
the welfare of the soldier as a soldier-citizen 
and in providing a savings plan for him and 
his family as it was in enhancing his morale. 

It is safe to say that thousands of the 
citizens in community property states have 
continued their government insurance, either 
as term insurance or under a savings plan 


after conversion; and until the decision in 
the instant case no question could have 
arisen but that such policies were commu- 
nity assets when paid with community 
funds. Here again, it is inconceivable that 
it was within the Congressional intent that 
such policies, which might perhaps repre- 
sent the total community savings, could be 
applied for noncommunity purposes by the 
insured spouse with no remedy to the other 
member of the community, and that the 
safeguards of the community system as to 
this valuable property be totally wiped out. 
It is to be hoped that the Court or Congress 
may soon find the missing community prop- 
erty and restore it to the rightful owner— 
the wife-partner of the serviceman. 


[The End] 


A REPORT TO THE READER 
Continued from page 932 


as the expired policies. These veterans 
must apply to the VA within 120 days of 
their discharge and. submit evidence of good 
health through a physical examination. 
They also must pay the required premium. 


Gl Policies Surrendered 


for Cash Value 


If the veterans surrendered their perma- 
nent plans of government life insurance for 
their cash value on or after April 25, 1951, 
while they were in active service so as to 
take advantage of the free indemnity pro- 
tection, they must act within 120 days of 
their release or separation to reinstate their 
policies or to apply for new permanent plan 
insurance. 

Permanent plans of government life in- 
surance mean any of the permanent plans 
issued under NSLI or USGLI, such as 
ordinary life, 20-pay life, 30-pay life and 
the various endowment plans. 


Under the Servicemen’s Indemnity and 
Insurance Acts of 1951 that became law 
April 25, 1951, persons in active military 
service on and after that date could take 
any one of three courses with their perma- 
nent NSLI or USGLI policies. 


They could (1) continue to pay the full 
premiums as in the past, (2) apply for 
waiver of a part of their premium or (3) 
surrender their policies for the cash value 
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and be covered by the free indemnity pro- 
tection. 


Those who elected to pay the full pre- 
mium must continue to do so immediately 
after release or separation from active ser- 
vice if they wish to keep their policies in 
force thereafter. 


Those who were granted a waiver of part 
of their permanent plan premium were in- 
structed to pay the full premium while they 
were in active service and that VA would 
refund the waived portion. 


Those who surrendered their permanent 
plan policies for cash may adopt one of two 
courses of action if they wish to replace or 
restore the surrendered permanent plan of 
insurance. In either of these two courses, 
the requirements for reinstatement or issu- 
ance of new insurance must be met within 
120 days following release or separation 
from active service. The two courses of ac- 
tion are: 


(1) They may apply to the VA without 
a physical examination, for the issuance of 
a new permanent policy on the same plan 
and not in excess of the amount of the 
policy surrendered for cash, and pay the 
required premium, 


(2) They may reinstate their surrendered 
permanent plan of insurance, without a 
physical examination, by paying the re- 
quired reserve and the premium for the 
current month. 
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Writing Hospital Expense Insurance . 


By A. P. 


ERHAPS no other type of coverage has 

had such tremendous growth in a short 
period of time as hospital expense insurance. 
The public demand for this coverage has 
been so great during the past several years 
that sales resistance is practically non- 
existent. In many instances this has re- 
sulted in agents following the line of least 
resistance and taking orders for hospitali- 
zation insurance without making any par- 
ticular effort to include other basic and 
important coverages such as life, accidental 
death and loss of time. Surgical benefits 
are usually included, as this coverage and 
hospital expense coverage go together like 
ham and eggs. 

Naturally many changes have been made 
since this type of insurance was first intro- 
duced. Benefits are larger and payable for 
longer periods, and the policies are less 
restrictive. Experimentation has been and 
is still being carried on, and this, together 
with competition and inflationary trends, 
has resulted in the development of more 
liberal coverages to meet the public de- 
mand and the increased cost of hospital 
confinement. 

Policies issued a decade or so ago and 
providing $5 per day for hospital room, 
with limited allocated amounts for speci- 
fied miscellaneous items, probably served 
the purpose fairly well at that time, but 
would be extremely inadequate today. Hos- 
pital room rates vary greatly in different 
sections of the country, but private rooms 
are rarely available, even in the smaller 
communities, for less than $8 or $9 ner day. 
In some of the larger cities the minimum 
is perhaps from $10 to $15 per day. Conse- 
quently some companies are now offering 
policies providing daily room benefits as 
high as $15 and $20. 

It would seem, however, that the in- 
creased cost of hospital confinement can 
be attributed largely to the miscellaneous 
expense items, rather than the room charges. 
It is a well-known fact that the average 


Writing Hospital Expense Insurance 


DOWLEN 








Mr. Dowlen is assistant secretary and 
manager of the Accident & Health De- 
partment, Republic National Life Insur- 
ance Company. He read this paper at 
the Bureau of Accident and Health 
Underwriters’ Underwriting Forum, 
October 29-31, Hot Springs, Virginia. 


number of days in the hospital for various 
illnesses and operations is considerably less 
than it was a few years ago. Any saving 
in this respect is more than offset by the 
increased charges for operating room, anes- 
thetic laboratory, new and costly drugs 
and other therapeutic services. Formerly 
about $15 was the average charge for oper- 
ating room in cases of major surgery of 
ordinary severity, but now charges of $45 
or $50, or even more, are not uncommon. 


Policyholders, doctors and hospitals have 
registered complaints from time to time 
that the average hospital expense policy 
does not, in many cases, cover a sufficient 
portion of the cost. That was probably 
true to a certain extent for a period of 
several years, but considerable improve- 
ment has been made in this respect. The 
majority of the policies now being issued 
provide for payment of miscellaneous hos- 
pital expenses on the unallocated basis rather 
than the old plan of limiting the amounts 
payable for each item. When the unallo- 
cated plan was first introduced, the usual 
allowance was five times the daily room 
benefit. This has been found to be inade- 
quate, however, and most of the companies 
are now Offering policies providing ten times 
the daily room benefit for miscellaneous 
expenses, or giving a choice of either five or 
ten times. Some companies are also offer- 
ing 15 and 20 times, while others are allow- 
ing stated amounts, generally based on the 
amount of daily room benefit. Some com- 
panies will issue a rider providing an extra 
amount of $100 or $200 which may be 
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applied to either room charge or miscel- 
laneous expense. 

In the early days of hospital expense 
insurance, the usual limit for payment of 
room charges was 30 days for any one 
accident or sickness and; in some cases, 
this was limited to any one policy or calen- 
dar year. Policies now being issued provide 
payment for 70, 90, 100 or even 365 days 
for any one accident or sickness. 


New Types of Plans 


One of the latest types of policies intro- 
duced and being offered by at least five or 
six companies is one which provides a speci- 
fied daily room rate, but no stated allowance 
for miscellaneous expenses. The amount 
payable is based on the number of days 
in the hospital. If the insured is confined 
one day he received three times the daily 
room rate; for two days he receives four 
times the daily room rate; for three days, 
six times, and so on. This continues for 
30 days, and then for the next 30 or 35 
days he receives only the daily room benefit. 
For a specified number of additional days, 
one half of the daily room rate is paid. 
These payments are to cover both room 
charge and miscellaneous expenses. 

A similar plan is one paying a stated 
amount for the first day of hospital con- 
finement, the amount being reduced $1 each 
day for the second, third and fourth days, 
then remaining the same through the seventh 
day. After the seventh day, the amount 
is reduced an additional $1 for the remain- 
ing period of confinement. 


Many of the policies issued today contain 
special features, such as emergency accident 
expense, nurse expense and out-patient ex- 
penses of various kinds. Time and space 
will not permit a detailed discussion of 
these special features. 


Inasmuch as this paper is devoted pri- 
marily to a discussion of the more or less 
common type of hospitalization policy, only 
brief mention is made of the latest develop- 
ments with respect to the so-called catas- 
trophe or medical disaster coverage. Ex- 
perimentation has been carried on in this 
field for some time and recently some of 
the larger companies have started offering 
insurance of this type. In some cases it 
is available to groups only, but several com- 
panies are offering it to individuals. 


A typical plan of this kind will provide 
a maximum payment of perhaps $5,000, with 


the first $300 deductible. After that the 
company will pay 75 per cent of the expense 
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and the assured will pay 25 per cent. The 
plan covers not only hospital expense, but 
medical, surgical and various other expenses 
as well. Underwriters will await with in- 
terest reports as to the experience on this 
important development in the health and 
accident field. 


Numerous companies, particularly those 
who have written the bulk of their business 
in the Southwestern states, report a rather 
unsatisfactory experience with respect to 
hospital expense insurance, some even to 
the extent of actual loss on this type of 
coverage. One Texas general agent, repre- 
senting a Midwestern company, reported 
a loss ratio of 87 per cent. On the other 
hand, out of 33 companies answering a 
questionnaire on this point, only two defi- 
nitely reported an unsatisfactory experience, 
although several of the companies had not 
been writing the business for a sufficient 
length of time to determine their experience. 
One company reported satisfactory experi- 
ence as to losses, but unsatisfactory as to 
selection against the company. 


The questionnaires of the 33 companies 
mentioned above revealed other interesting 
facts. Twenty one of the companies are 
offering the same amount of maximum daily 
room benefit for men, employed women, 
housewives and children, whereas practi- 
cally all of the earlier policies provided a 
smaller amount for housewives and chil- 
dren. The maximum amounts range from 
$10 to $20 for men, from $8 to $20 for 
employed women, from $5 to $20 for house- 
wives and from $5 to $20 for children. 
The most prevalent maximum is $10, as 
17 companies reported that amount. Seven 
companies write up to $15, one up to $20, 
and one company has no definite limit. 
Seventeen of the companies have increased 
their maximum during-the past two years. 


Thirty-one of the companies questioned 
provide for payment of miscellaneous ex- 
penses on the unallocated basis; one issues 
policies on both the allocated and unallo- 
cated basis; and one uses the allocated plan 
only. Ten companies provide for payment 
of miscellaneous expenses up to ten times 
the daily room benefit; five have a limit 
of five times, while ten permit a choice of 
five or ten times. Two companies allow 
20 times; one permits a choice of ten or 20 
times; one a choice of ten or 30 times; one 
a choice of ten, 20 or 25 times; and one 
provides various flat amounts, from $25 to 
$200, dependent upon the room benefit. One 
company did not specify the basis of un- 
allocated expense allowance. Sixteen com- 
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panies have increased their miscellaneous 
expense allowance during the past two years. 

On the matter of limit of participation, 
13 companies reported various amounts from 
$10 to $25, while the others indicated no 
definite limit. Twelve stated they take into 
consideration the prevailing hospital rates 
in the locality where the applicant resides. 

The question as to whether housewives 
and children should be accepted without 
including the husband is one that has 
brought about considerable discussion, and 
opinion seems to be divided. In order to 
avoid a certain amount of selection against 
the company, it would not seem advisable 
to accept housewives and children unless 
the husband applies for coverage in equal 
or greater amounts, except under certain 
conditions. Exceptions should be made if 
the husband is in the armed services, or is 
uninsurable. Of the 33 companies report- 
ing, three indicate they do not accept a 
wife or a wife and children without the 
husband, and 17 do accept them under cer- 
tain conditions. The other 13 accept wives 
and children without any particular restric- 
tions or requirements. 

Some underwriters take the position that 
maternity is not an insurable risk. Most 
companies, however, do offer maternity 
coverage in a limited amount and with a 
waiting period of nine or ten months. Of 
the 33 companies reporting, 23 provide such 
coverage, 20 on the basis of ten times the 
daily room benefit, although one of these 
provides additional payment for multiple 
births or Caesarean sections, another for 
Caesarean sections only, and one company 
pays a surgical fee in addition to the hos- 
pital benefit. One company pays 14 times 
the daily room benefit, and two provide for 
a payment of a flat amount which is $75 in 
one case and the other varying, but usually $50. 


Another matter on which there is a di- 
versity of opinion among underwriters is 
a question of payment of benefits for con- 
finement in government hospitals. The 
majority of the companies questioned on 
this point apparently honor such claims. 
Only four of the companies reported that 
they do not cover confinement in govern- 
ment hospitals. Of the other 29 companies 
answering “yes” to this question, several 
qualified the answer by stating that such 
claims are paid if expenses are actually in- 
curred or if the assured is a paying patient. 
Apparently it is customary for VA hos- 
pitals to charge the patient for room and 
services if he has hospitalization insurance 
payable on a reimbursement basis. 


Writing Hospital Expense Insurance 


The greatest variation among the com- 
panies included in the survey is on the 
question of maximum age limits which range 
from 54 to 75 years for both men and 
women. Three companies have different 
maximum limits for men and women, and 
two provide special policies or limits for 
over-age risks. It is known, however, that 
some companies accept risks up to ages 80 
and 85, and some have no maximum limit, 
although premium rates for the older ages 
are somewhat higher. Only seven of the 
companies specify an age at which the poli- 
cies terminate, although several have es- 
tablished a practice of not renewing beyond 
a certain age. Four companies provide 
for reduction of benefits at age 60 or 65. 


No inquiry was made as to Standard 
Provision 17, but it would appear that few 
present-day policies contain a pro-rating 
clause. 

Thirteen companies reported an increase 
in loss ratios during the past two years, 
but only three have increased their rates. 

This discussion of current trends with 
respect to hospital expense insurance has 
been confined to individual and family group 
policies and no study was made of group 
plans. Liberalization in this field has even 
exceeded that in the commercial field, to 
the extent that groups may now obtain 
pretty well anything they want in the way 
of hospital expense coverage. This is par- 
ticularly true regarding miscellaneous hos- 
pital expenses, as some companies will allow 
50 and 100 times the daily room benefit 
for such expenses, and in some cases there 
is no limit at all. Liberal benefits are 
provided for emergency treatment fot ac- 
cidental injuries, and many companies offer 
out-patient benefits such as diagnostic X-ray 
and laboratory, and operating room and 
anesthetic expense. 

From the information received through 
the survey and from a study of various 
policies, it is evident that the industry is 
fully aware of its obligation to do every- 
thing possible to furnish adequate coverage 
at a minimum of cost. It is not believed 
that large profits will accrue from the writ- 
ing of hospital expense insurance, and some 
companies are offering this coverage merely 
as a service to the public and the agency 
force. 

The wasteful practices of government 
bureaus should convince any freedom-loving 
American citizen that the insurance indus- 
try can render more efficient and more 
economical service in this respect than 
can any government plan of social insurance. 


[The End] 
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Pennsylvania All Industry 
Examinations Committee 


Pennsylvania Commissioner Artemas C. 
Leslie last month announced the new ap- 
pointments for the All Industry Examina- 
tions Committee, whose function will continue — 
to be that of acting as industry consultant 
with the Insurance Department in the prep- 
aration of examinations for the licensing of 
agents and brokers in the fire and casualty 
fields. 


The membership of the committee is 
made up of mutual and stock agency and 
company representatives, all of whom serve 
without compensation. 


Hike in Extended Coverage Rates 
in New York 


Substantially higher rates for the insur- 
ance protection afforded by the Extended 
Coverage Endorsement were put into effect 
in New York State last month by most fire 
insurance companies. 


The revised rates for this endorsement, 
which expands the fire insurance policy to 
cover a number of other perils including 
windstorm, hail, explosion, smoke, aircraft 
and vehicle damage, were accepted by the 
New York State Insurance Department after 
they had been filed by the New York Fire 
Insurance Rating Organization, company 
rating bureau. 

The higher rates were made necessary 
by the adverse loss experience over the years 
which was intensified by the tremendous 
number of windstorm claims resulting from 
the catastrophic storm of November, 1950. 
Tt is estimated that this storm caused the 
largest number of claims since the San 
Francisco fire in 1906, producing over one 
million claims and a dollar loss of approxi- 
mately $150,000,000 in the Northeastern 
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States. In New York State, this storm 
caused the companies’ loss ratio to soar to 
nearly 400 per cent. 


Private dwelling property is the largest 
single class affected. The full coverage rate 
on dwellings, which was formerly seven 
cents per $100 of insurance, has been in- 
creased to 14 cents. A lesser increase applies 
when a $50 Windstorm Loss Deductible is 
used. The rate for the latter coverage has 
been increased from five cents to eight cents 
per $100 of insurance. 


The smaller increase on coverage with 
the deductible clause is stated to be for the 
purpose of encouraging the sale of deduct- 
ible coverage instead of full coverage. It 
is hoped that public acceptance of deduct- 
ible coverage will tend to hold down rate 
levels by eliminating many small losses with 
their disproportionately high processing and 
adjustment costs. 


Rates for most properties in the “other 
than dwelling” categories have also been 
increased. Mercantile buildings, apartment 
buildings, institutions and similar properties 
have been increased one cent with deductible 
and five cents without deductible. Manufac- 
turing properties and other special categories 
have been increased two cents with deduct- 
ible and six cents for full coverage. No 
increases have been made on buildings of 
fire resistive construction since these afford 
higher resistance to wind damage. 


The increased rates do not apply to out- 
standing policies written prior to November 
19, 1951. 


EC Rates in Illinois May Go Down 


The Illinois Insurance Department on 
November 29 directed the two fire insurance 
rating bureaus in Illinois to show cause 
why rates for extended coverage insurance 
should not be reduced. 


IL J— December, 1951 





In 
10, 
of Ii 
filed 
shov 
for 
ratic 
doll: 
The 
prer 
in ¢ 
bala 
ratir 
part 
redt 
just 
rate 
com 
line: 

b 
upw 
sepi 
sure 
prer 

= 
dire 
red 
sim 
per 
duc 
by 
ref 
inst 
me! 
fave 
incl 
han 
cier 
out 
I 
use 
erti 
cluc 
ord 
sub 
nur 
in 


In giving the bureaus notice of a January 
10, 1952 hearing on the subject Director 
of Insurance J. Edward Day pointed to data 
filed with the department by the bureaus 
showing the extended coverage loss ratio 
for the four years ending 1950. The loss 
ratio represents the percentage of the premium 
dollar paid out to policyholders for losses. 
The total volume of extended coverage 
premiums in Cook County for the four years 
in question was $31,839,694 and for the 
balance of the state was $40,424,778. The 
rating bureaus had previously advised the de- 
partment that they do not believe that a 
reduction in extended coverage rates is 
justified. The two rating bureaus make 
rates for the great majority of insurance 
companies writing fire insurance and related 
lines in Illinois. 


The hearing will also involve possible 
upward revisions in the bureaus’ rates for 
separately written windstorm and hail in- 
surance which represent a four year total 
premium volume statewide of about $3,509,000. 


The department also issued an order 
directing the Cook County rating bureau to 
reduce fire insurance rates for hospitals and 
similar institutions in Cook County by 10 
per cent. Director Day’s order for this re- 
duction was made as a result of an appeal 
by the Illinois Hospital Association from 
refusal of the rating bureaus to reduce fire 
insurance rates for hospitals. The depart- 
ment concluded that because of the less 
favorable experience downstate, which 
includes the effect of the disastrous Effing- 
ham hospital fire in 1948, there was insuffi- 
cient justification for ordering a decrease 
outside of Cook County. 


Fire insurance rate making involves the 
use of 115 different classifications of prop- 
erties and only the one classification, in- 
cluding hospitals, was affected by the reduction 
order. Approximately a year ago there were 
substantial reductions in fire rates as to a 
number of other classes in Illinois resulting 
in an estimated annual saving to Illinois 
policyholders of five million dollars. 


Assigned Risk Changes 


Important changes in the Illinois Auto- 
mobile Assigned Risk Plan have been made 
effective November 15, 1951. All insurance 


companies, agents and brokers soliciting 
motor vehicle insurance in Illinois should be 
thoroughly familiar with the plan and more 
specifically with the changes just made. 
These changes have resulted from the coop- 
erative efforts of the insurance companies 


State Department Rulings 


and J. Edward Day, Director of Insurance 
of the State of Illinois to make automobile 
bodily injury and property damage liability 
insurance under the plan more quickly avail- 
able to persons unable to secure it for them- 
selves from licensed insurance companies. 
Nonresident military personnel stationed 
in Illinois may now be eligible under the plan. 


In addition to the change with regard to 
the availability of the plan for military 
personnel there have been two other prin- 
cipal changes, first, insurance companies to 
which risks are assigned now have only two 
working days instead of 15 to issue policy 
or binder after being assigned a risk 
and, second, agents and brokers producing 
the business must transmit certain deposits 
by applicants ranging from $20 for private 
passenger motor vehicles to $200 for buses 
and long-haul trucks. Such deposits are 
either credited on the actual premium due 
or are returned to the applicant if he is 
not eligible for insurance under the plan. 


Insurance companies have the obligation 
to provide information and application forms 
for producers to facilitate the smooth opera- 
tion of this plan. November 30, 1951, is the 
deadline for full operation under the plan as 
revised. 


The Director of Insurance urged all insur- 
ance companies and their producers to be- 
come fully acquainted with the working of 
the plan toward the end of increasing the 
percentage of automobile drivers in Illinois 
able to establish financial responsibility 
through the medium of insurance policies. 


Public Policy Re Employment 
and Insurance Separable 


Despite the recent enactment of Section 
4557 of the Labor Code, which provides 
for the payment of additional compensation 
benefits under the workmen’s compensation 
law to minors illegally employed, California 
insurers may lawfully use an endorsement 
form under which they can restrict coverage 
to the ordinary benefits provided by law 
and thus exclude coverage for the additional 
benefits set forth in Section 4557. 


So decided Commissioner John R. Maloney 
in recently approving the decision of Deputy 
Insurance Commissioner Frank C. Monte- 
sani. Montesani heard arguments about the 
proposed endorsement from several different 
sources. The State Department of Indus- 
trial Relations, who sponsored Section 4557, 
urged approval of the proposed endorse- 
ment on the ground that employers should 
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thus be discouraged from employing minors 
illegally. On the other hand, the Industrial 
Accident Commission was against the pro- 
posal and cited the legislative history of 
the bill as clearly indicating what public 
policy should be. 


“Arguments by both proponents and op- 
ponents in respect to questions of public 
policy, rate adequacy, and proper inter- 
pretation of the new Labor Code Section 
4557 are wholly irrelevant and immaterial 
to the basic proposal at issue,” Montesani 
said. Under the clear provisions of the 
Insurance Code, insurers may issue limited 
workmen’s compensation policies insuring 
either the whole or any part of the liability 
of any employer for compensation, he con- 
tinued; and, although such policy must 
first be approved by the Insurance Commis- 
sioner, the latter has approved numerous 
forms of similar limiting and restricting 
endorsements and there was no good reason 
why he should not approve this one. 


Hearing on Physical Damage Rates 
Postponed 


Superintendent of Insurance Alfred J. 
Bohlinger last month announced that the 
public hearing concerning automobile phys- 
ical damage rates for New York State, 
which was started on November 7, has been 
adjourned to February 15, 1952. 


The hearing, which was scheduled to 
resume today, was requested by the NAVA. 
It had joined the issues of the Department’s 
disapproval of an April 2, 1951 rate filing 
and the Department’s order of October 5, 
1951 to show cause why the rates presently 
in effect should not be revised. 


The decision to postpone the hearing was 
made at a conference between the insurance 
department and counsel for the National 
Automobile Underwriters Association. At 
that conference it was also decided that an 
immediate revision of automobile physical 
damage insurance rates throughout New 
York State will be undertaken. 


The new rates will be based upon due 
consideration of the best available statistics 
for past and prospective experience, includ- 
ing a trend factor with respect to losses in 
New York State and country-wide. Figures 
reported in the Insurance Expense Exhibits 
will be used with modifications for credi- 
bility and prospective experience. While an 
expense factor of 42 per cent will be used 
for the purpose of this revision, the expense 
side of the rates will be reviewed when the 
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1951 consolidated experience becomes avail- 
able from the Insurance Expense Exhibit. 


A factor of 5 per cent will be included in 
the formula as constituting a reasonable 
margin for profit and contingencies for this 
line of insurance. Losses suffered in the 
November, 1950 windstorm will be included 
in the loss experience upon a basis deter- 
mined to be proper with respect to catas- 
trophes. 


During the next three months the NAUA 
will continue in an expeditious manner its 
study of a revised rating formula to be used 
for subsequent revisions, conferring with 
insurance department personnel with respect 
to technical matters. If the decision of the 
NADA is determined to be acceptable by 
the insurance department, the hearing will 
be terminated as moot. The NAUA has 
stated that it plans to make a complete 
report on the matter to the National Asso- 
ciation of Insurance Commissioners at its 
June, 1952, meeting. 


It is the understanding of the Insurance 
Department and the NAUA that any revised 
formula will include the stated factor of 5 per 
cent as a reasonable margin for profit and 
contingencies in this line of insurance and 
that so-called catastrophic experience will 
be included in the loss statistics upon the 
basis determined to be proper with respect 
to each catastrophe. 


Further, it has always been recognized 
that no fixed, unchanging “permissible loss 
ratio” should be included in the rate-making 
process. Since the term “permissible,” orig- 
inally the expression of a mathematical 
factor, at times has been accorded the col- 
loquial meaning of “permitted” and can tend 
to become stabilized at a certain percentage, 
it is the NAUA position that this term 
should not be used in its rate revisions. 
This position is acceptable to the insurance 
department. 


It is the expectation of the insurance 
department and the NAUA that the forth- 
coming rate revision should assure an ade- 
quate market for the insurance buying public. 
It is also believed that the conferences afford 
an opportunity for increased cooperation 
between the industry and supervisory au- 
thorities in the future, as well as providing 
a solution to the immediate problems. 


Deputy Superintendent Raymond Harris 
presided at the hearings held on November 
7 and 8, while Deputy Superintendent George 
H. Kline represented the Insurance Depart- 
ment and James B. Donovan of Watters 
and Donovan, New York City and Wash- 
ington, D. C., represented the NAUA. 
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[PLORIDA—Surety company doing no 

business entitled to release of deposit.— 
A domestic insurer obtained from the insur- 
ance commissioner a certificate of authority 
to engage in the fire, casualty and surety 
insurance business in Florida. To qualify 
to engage in such surety business the com- 
pany delivered to the Insurance Commis- 
sioner the $75,000 deposit required by Section 
648.02, Florida Statutes. 


Subsequently, the insurer submitted an 
affidavit, executed by its president and its 
secretary-general manager, that at no time 
during the insurer’s existence did it write 
or assume any surety business, and that 
no claims then existed or ever existed 
against the insurer as the result of any 
surety business. 


The insurer applied to the commissioner 
to delete from its certificate of authority 
the right to engage in the fidelity and surety 
business, and requested that he release the 
deposit of $75,000 and accept it as a vol- 
untary deposit under Section 626.25, Florida 
Statutes. 


The Insurance Commissioner asked the 
Attorney General whether this request might 
properly be honored. 


If the insurer never engaged in business 
as a surety company and obtained from the 
Insurance Commissioner an amended cer- 
tificate from which has been deleted au- 
thority formerly granted to it to engage 
in such business, the company would be 
entitled to a return of the $75,000 deposit, 
the Attorney General said. But, he added, 
Chapter 648 sets forth no non-claim pro- 
ceedings. Therefore the application for the 
return of the deposit “presents serious ques- 
tions concerning the degree of proof to be 
required by the Commissioner that there 
are no claims, absolute or contingent, with 
respect to which said deposit is held in 
trust, and the extent of liability of the 
Commissioner in event such claims should 
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ever arise after release of such deposit. In 
the absence of court authority to the con- 
trary, ordinary caution dictates the position 
that even though the Insurance Commis- 
sioner acts in good faith and in pursuance 
of reasonable proof in the release of such 
a deposit, there remains the possibility under 
given circumstances that he personally might 
be liable on a claim for the benefit of which 
such deposit was held by him.”—Opinion 
of the Florida Attorney General, No. 051-355, 
October 10, 1991. 


I INNESOTA—School district not lia- 
‘- ble for injuries suffered on school 
playground.—A child ten years of age who 
attended a local parochial school went over 
to a local school playground about 5:00 
p. m. on a school day. While playing on 
one of the sets of turning-poles she fell, 
breaking her back. 


The father of the girl quoted his attorney 
as saying that the turning-poles were “in- 
viting hazards” since they were not enclosed 
or fenced off from general public use. The 
turning-poles in question had been estab- 


lished in the same location for many years. 


The school district carried no insurance 
for accidents of this nature, and the Com- 
missioner of Education asked the Attorney 
General whether the school district was lia- 
ble for the injury. 


No, said the legal officer. Cities pro- 
viding playgrounds gratuitously for the 
public good act as agencies of the govern- 
ment and are not acting in a proprietary 
character. Therefore neither the school dis- 
trict nor any of its servants would be liable 
under the facts stated.—Opinion of the Min- 
nesota Attorney General, November 7, 1951. 


eg earns eee Court has no au- 
thority to help defray cost of group 
insurance plan for employees or elected 
officers.—The Attorney General was asked 
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whether a county court would be authorized 
to help defray the expense of a group in- 
surance plan, covering health, accident or 
hospitalization, on employed personnel of 
the county or on themselves or other elected 
officeholders of the county. 


Noting that a county court has no power 
except that which has been authorized or 
defined by statute, the Attorney General 
said an extensive search of the Missouri 
Constitution and statutes failed to reveal 
any law authorizing the county court to 
contribute any part of the county funds for 
the purpose in question.—Opinion of the 
Missouri Attorney General, November 14, 
1951. 


EVADA—Neither “coupon bonds” nor 

“bonuses” constitute illegal induce- 
ments to insurance.—Are “Guaranteed Cou- 
pons,” as denoted in certain life insurance poli- 
cies in violation of Section 82 of the Nevada 
Insurance Code? In answering this question, 
the Attorney General noted that the sample 
policies in question were not offering “com- 
pany shares or other capital shares, benefit 
certificates or shares in any common law 
corporation, securities of any special or 
advisory board . ...”. Hence the only ques- 
tion remaining under the statute was whether 
the coupons amounted to “promising returns 
and profits as an inducement to insurance.” 


“In calculating all the benefits possible 
to accrue to a policyholder (except as to 
uncertain dividends) it is evident,” he con- 
tinued, “when the policy is cautiously read, 
that for the premiums charged the policy- 
holder is not receiving ‘returns and profits’ 
or a promise therefor in the sense of receiv- 
ing something more than that for which 
he is actually paying.” 


He added that North Carolina and Vir- 
ginia, upon application for approval of like 
policy forms, required the company to place 
upon the face of the policy, in 14-point type, 
the following statement: “The annual pre- 
mium above includes an extra premium 

for coupon benefits.” 


Commenting that this procedure protects 
the unwary as well as the vigilant, he con- 
cluded that, if the company would put a 
similar statement on the face of its policy, 
the policy then would not be in violation 
of Section 82 of the Nevada Insurance Act. 
—Opinion of the Nevada Attorney General, 
No. 104, October 8, 1951. 


Similarly, a “Special Ten-Year Bonus” 
comes within the exception set forth under 
Section 46 of the act, which provides: 


“Nothing in this section shall prevent a 
company from paying a bonus to policy- 
holders or otherwise abating their premiums 
in whole or in part out of the surplus ac- 
cumulated from nonparticipating insurance, 

. .’—Opinion of the Nevada Attorney Gen- 
eral, No. 112, October 26, 1951. 


(Ce eeny may purchase in- 
surance to cover its liability to those 
injured in its parks or playgrounds.—The 
council of a city passed an ordinance pro- 
viding for the establishment of a Recreation 
Commission. In its examination of the 
recreation program, the Bureau of Inspec- 
tion and Supervision of Public Offices noted 
several questions of doubtful legality. Among 
them were these: (1) In view of the pro- 
visions of Section 3714, Ohio General Code, 
is a municipality liable for damages result- 
ing from injuries suffered by persons par- 
ticipating in a city-sponsored and supervised 
recreation program when such accident or 
injury occurs on public grounds or: prop- 
erty? (2) If that question is answered in 
the affirmative, is the city authorized to 
purchase liability insurance to cover such 
hazard and to pay the premium out of 
public recreation funds? 


On these points the Attorney General 
held: 


(1) It is well settled at common law that 
a city incurs no liability for accident or 
injury which may occur in its parks or 
playgrounds. However, Section 3714 im- 
poses upon municipalities the duty to keep 
free from nuisance their public grounds, 
which includes parks and playgrounds. Con- 
sequently, cities are liable for injuries re- 
sulting from a failure to perform such duty. 


But that statute, being in derogation of 
the common law, must be strictly construed. 
Accordingly, a municipality still incurs no 
liability in tort for common law negligence. 
Its liability for accidents or injuries oc- 
curring on such public grounds is predicated 
entirely on the existence of a nuisance, 
which the municipality has either caused 
or permitted to exist after due notice. 


(2) Notwithstanding that the city oper- 
ates its parks and playgrounds in its gov- 
ernmental capacity, the statute takes the 
city out of the protection of its governmental 
immunity. Manifestly, the city has the right 
to protect itself by purchasing liability in- 
surance and to pay for it out of public 
recreation funds.—Opinion of the Ohio At- 
torney General, No. 803, October 5, 1951. 
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Bohlinger and Day Penalize Brokers 


In an unusual coincidence, the insurance 
chiefs in New York and Illinois almost 
simultaneously announced disciplinary mea- 
sures taken against insurance brokers in 
their respective states. 

Illinois Director of Insurance J. Edward 
Day revoked the agent’s license held by an 
automobile sales and service dealer on the 
ground that he solicited public liability 
automobile insurance without a broker’s 
license and that he received approximately 
$1200 in illegal commissions since 1947. The 
dealer will not be eligible to apply for 
another license for a two-year period. 


At the same time, however, Day refused 
to revoke the license of a full-time general 
insurance agent and broker, though he had 
a part in the same transactions as those in- 
volved in the case of the automobile dealer. 
Day said that penalty would be too ex- 
treme—‘“the revocation of the licenses of a 
person primarily engaged in the insurance 
business represents a severe penalty in view 
of the fact that it deprives the individual 
of his existing means of livelihood.” He 
added that the Illinois legislature should 
give the insurance department power to 
suspend agents’ or brokers’ licenses for a 
limited period and to impose money pen- 
alties in addition to the power to revoke 
licenses. These lesser alternative penalties, 
according to Day, would more accurately 
match the penalty with the seriousness of 
an offense. 


In New York, Superintendent of Insur- 
ance Alfred J. Bohlinger fined four insur- 
ance brokers for failing to keep their clients’ 
premiums separate from other funds, as re- 
quired under the New York Insurance Law. 


In addition, he revoked all licenses issued 
to another insurance man who was charged 
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with having failed to remit premiums col- 
lected by him on behalf of various insur- 
ance companies. That gentleman was found, 
after a hearing, to be “incompetent and 
untrustworthy within the meaning of the 
Insurance Law.” 


A & H Loss Ratios? 


If there is any minimum set for accident 
and health loss ratios, it will have to be 
done by the commissioners and not by the 
companies. 

That was the position taken by the com- 
pany representatives when the question was 
brought up at the meeting at New York 
last month of the NAIC subcommittee in- 
vestigating the relation of A & H policy 
benefits to premiums. 

The subcommittee, meeting at Chicago in 
September, indicated it would recommend 
to the full A & H committee that the min- 
imum be set at 30 per cent. This did not 
suit the A & H people. 

At the New York meeting they were 
asked to suggest a figure but declined to 
do so. 


New York Casualty Insurers Unite 
in Opposing Compulsory Cover 


The casualty insurance industry doing 
business in New York State last month an- 
nounced its united and unqualified opposition 
to compulsory automobile insurance, a state- 
operated unsatisfied judgment fund, or a 
compulsory compensation system, as sound 
or effective means of correcting economic 
hardships resulting from motor vehicle 
accidents. 


In place of these proposed statutory 
instruments, which at present are under 
study by official departmental or legislative 
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PERSONS AND EVENTS 


The midwinter meeting of the Na- 
tional Association of Insurance Com- 
missioners was held December 2-5 at the 
Commodore Hotel in New York City. 


An Institute on Personal Injury Liti- 
gation was held December 5-7 at the 
Legal Center Auditorium in Dallas. 
Sponsored by the Southwestern Legal 
Foundation in cooperation with Southern 
Methodist University School of Law, 
the Institute featured addresses by sev- 
eral outstanding specialists in the legal 
and medical aspects of the personal 
injury case. 


Ross P. Duncan has been appointed 
Deputy Insurance Commissioner of Ne- 
vada. 


Lawrence W. Jackson has been ap- 
pointed Associate Director of Field Serv- 
ice for the National Association of Life 
Underwriters. 


Since the Annual Meeting of the Bu- 
reau of Accident and Health Under- 
writers in the latter part of October, 
four more companies have joined the 
Bureau: Bankers Life Company of Des 
Moines, Iowa; American Health Insur- 
ance Corporation; Mutual Life Insurance 
Company of New York; and Queen In- 


bodies, the companies and agencies that 
write and market all of the automobile 
liability insurance sold in New York State 
declared that the problem of uncompen- 
sated traffic accident victims would be 
solved more promptly, permanently and 
effectively if the following steps were taken: 

1. More vigorous enforcement of speed 
and other traffic laws on both urban and 
rural highways and the employment of 
additional manpower and facilities to assure 
such enforcement. 


2. Adoption of driver education as a reg- 
ular part of the curriculum of all public, 
parochial and private high schools in the 
state, New York at present being substan- 
tially below the national average in the 
number of eligible students receiving such 
instruction. 

3. Denial of the use of the streets and 
highways to unqualified drivers and the 
employment of sufficient additional per- 
sonnel in the Bureau of Motor Vehicles to 
permit periodic re-examination of all li- 
censed operators of motor vehicles. 
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surance Company of America, an affiliate 
of the Royal-Liverpool Insurance Group. 

Supporting its testimony before special 
hearings of the Joint Legislative Com- 
mittee on Rates and Regulation of the 
Legislature of the State of New York, 
held at the Bar Building in New York 
City November 29-30, the National As- 
sociation of Life Underwriters has pre- 
sented a brief, running into nearly 60 
pages, outlining its position in the matter 
of Section 213 of the New York Insur- 
ance Law. 


J. Dewey Dorsett, a former chairman 
of the North Carolina Industrial Com- 
mission and presently general manager 
of the Association of Casualty and Surety 
Companies, last month told management 
representatives attending a South Caro- 
lina industrial safety congress that it 
was wholly untrue that “the little and 
medium-sized fellows” in industry can- 
not achieve a good record for safety. 
“Every employer, whether he has five 
or 5,000 workers, has at his command 
the services of his insurance company, 
whose help in overcoming conditions 
that cause accidents can be had merely 
by asking for it,” he emphasized. 


4. Enactment of a law requiring periodic 
inspection of all registered motor vehicles, 
thus assuring that all cars using the streets 
and highways are in safe operating condi- 
tion, a requirement that already exists in 
nearly a third of the other states. 

5. Enactment of such amendments as are 
necessary to strengthen the state’s present 
Motor Vehicle Safety Responsibility Law, in- 
cluding an improved provision for reciprocal 
arrangements with the other 35 states hav- 
ing this type of statute, and more strict 
control over transferring the registration of 
a car following an accident. 


The casualty insurance industry’s firm 
opposition to compulsory insurance and its 
alternate sequels was announced by the 
Insurance Industry Committee On Motor 
Vehicle Accidents and is based on a report 
that was adopted after nearly five months 
of continuous and intensive study. While 
individual groups or companies have previ- 
ously opposed compulsory insurance, this 
is the first time the entire industry has 
taken such a stand as a united body. 
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Multiple Peril Rating Organization 
Progressing 

Roy C. McCullough, manager of the 
Multiple Peril Insurance Rating Organization, 
has announced that the organization has been 
licensed to act as a rating organization in 
28 states: Arkansas, California, Connecti- 
cut, Delaware, Georgia, Hawaii, Idaho, 
Illinois, Iowa, Kentucky, Maine, Maryland, 
Michigan, Minnesota, Nebraska, Nevada, 
New Hampshire, New Mexico, New York, 
North Carolina, North Dakota, Oregon, 
Pennsylvania, South Carolina, Tennessee, 
Utah, Vermont and Wyoming. 


The organization was recently formed 
for the purpose of developing rates, rules 
and forms of coverage for multiple line 
policies written for an indivisible premium. 


Motor Club Insurance 
Enjoined in Illinois 


A decree issuing from Circuit Judge 
Daniel Roberts in Chicago, November 14, 
1951, stated that membership contracts of 
the Union Motor Club were insurance and 
permanently enjoined issuance of such con- 
tracts and restrained the Union Motor Club 
from receiving payments upon any such 
contracts heretofore entered into. 


The activities of the Union Motor Club 
came to the attention of the State Depart- 
ment of Insurance earlier this year when 
Union Motor Club members complained to 
the department that they thought they were 
buying automobile liability insurance in- 
stead of motor club services. 

J. Edward Day, Director of Insurance, 
ordered a full investigation. It was dis- 
covered the Union Motor Club followed a 
pattern of receiving a dollar or two down 
payment and accepted a judgment note for 
the balance of a $39.50 yearly membership. 
In many instances members did not make 
further payment because they realized they 
had not obtained the desired insurance. 
However, at the end of the contract year 
members were faced with garnishment suits. 
The number of garnishment proceedings 
instituted by the Union Motor Club became 
so voluminous that Chief Justice Scheffler 
of the Municipal Court in Chicago made 
inquiry to the Attorney General. 

Investigation further disclosed that the 
membership contract provided for indemni- 
fication of legal expenses incurred by mem- 
bers in defending suits incident to ownership 
of automobiles. It was this aspect the 
decree cited as clearly insurance. As a 
result, the Attorney General of Illinois on 
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behalf of the Department of Insurance ob- 
tained a temporary injunction against the 
operation of the Union Motor Club in Octo- 
ber. The permanent decree now in effect 
has eliminated an unauthorized insurance 
operation in Illinois and made all members’ 
obligations to the Union Motor Club null 
and void. 


Life Insurance Statistics 


A recent study published in The Tally, 
a publication of the Institute of Life Insur- 
ance, shows an interesting pattern of char- 
acteristics of life insurance death claims 
paid in March, 1951. 


Some 62 per cent were on the lives of 
male policyholders. By amount, policies 
on the lives of males accounted for 87 per 
cent of the death payments. 

The beneficiaries, on the other hand, were 
primarily wives and children who together 
received 62 per cent of the number and 71 
per cent of the amount of total death claim 
payments made in the month. 

Nearly a third of the claims paid were for 
policies in the amount of $1,000 or more. 
These were principally ordinary and group 
policies and represented over 80 per cent of 
the amount paid out. 


About 70 per cent of the claims were on 
policies which had been in force for ten 
or more years. Those in force 30 or 
more years accounted for 19 per cent of 
the total claims, while those of less than 
one year’s duration made up slightly under 
5 per cent. 

Noticeable differences from a_ similar 
study made in 1949 appeared in the dis- 
tribution of policies by status at the time 
they became claims. The percentage of 
policies on a premium paying basis dropped 
from 79 per cent to 76 per cent of total 
claims in the two years, and there was a 
corresponding increase from 16 per cent to 
19 per cent in policies fully paid up by plan. 
Reduced paid-up and extended term policies 
remained in about the same proportion to 
total claims as they did two years ago. 

In 94 per cent of the cases lump sum 
payments were elected in settlement of 
claims. This method of paying proceeds 
accounted for 76 per cent of the amount 
paid in death claims during the month, leav- 
ing 24 per cent to be paid under various 
optional settlements. In the case of ordi- 
nary policies, where the average amount of 
payment is highest, the greatest use of 
settlement options was made. Payments other 
than lump sum amounted to one third of all 
ordinary death benefits paid in March, 1951. 
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Government Payments 
Are One Sixth of National Income 


An indication of the extent that govern- 
ment—federal, state and local combined— 
has grown in importance as a source of 
personal income, counting only direct pay- 
ments to individuals, is provided by figures 
compiled by the United States Department 
of Commerce. 


These figures, which cover the trend and 
origin of state and regional income pay- 
ments to individuals over the last two dec- 
ades, show that aggregate government 
payments of this type came to a record 
$35.2 billions last year, This sum was the 
equivalent of one sixth of every dollar of 
income received by the American people 
from all sources in 1950, a proportion that 
in the past was topped only during World 
War II when an abnormally high level of 
government personal income payments was 
to be expected. 


Government income payments to indi- 
viduals consist primarily of the public civil- 
ian payroll, pay of the armed forces including 
family allowances, various benefit payments 
such as those to veterans and from social 
benefit funds, and public assistance and 
other direct relief. They include federal, 
state and locally owned government busi- 
ness enterprises. Such payments in the 
aggregate, therefore, measure only in part 
the full impact of government spending on 
the nation’s economic activity, especially 
today. 

Government income payments to indi- 
viduals have grown as compared with other 
major sources of personal income over the 
years. 

Trade and services represent the biggest 
single source of personal income. Back in 
1929 this classification represented 24.4 per 
cent of total income payments to individuals. 
The proportion last year was 26.3 per cent 
of the total, representing a gain of about 
8 per cent in the period in the contribution 
of trade and service income to the people’s 
total income. 

The comparable 1929 and 1950 figures for 
manufacturing payrolls, the second largest 
source of personal income, were 19.7 per 
cent and 22.6 per cent, respectively. Thus 
manufacturing payrolls contributed about 
15 per cent more to the people’s income in 
1950 than two decades before. 

These gains are dwarfed, however, by the 
fact that the proportion of government 
income payments to total national income 
payments to individuals has risen from 7.3 
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per cent in 1929 to 16.2 per cent in 1950, an 
increase of approximately 122 per cent. 

There are now no states in which com- 
bined government income payments repre- 
sent less than 10 per cent of total income 
payments to individuals. Back in 1929 there 
were only ten states above the 10 per cent 
mark. Last year there were 11 states, in the 
South and in the West, where the propor- 
tion of government income payments rep- 
resented 20 per cent or more of total 
income payments to individuals. 

The District of Columbia, of course, as 
the nation’s capital, is in a class by itself. 
Even here, though, the proportion of gov- 
ernment income payments to the total has 
risen from 30.0 per cent in 1929 to 46.6 per 
cent in 1950. 

Regionally, the highest percentage of gov- 
ernment income payments to total income 
payments to individuals is found in the 
Southwest, where it was 20.5 per cent in 
1950. The Far West was second with 19.0 
per cent, while the Central States were the 
lowest with 12.9 per cent. 


Largest Block of Life Insurance 
Is Straight Life 


While more and more kinds of life in- 
surance policies have been made available 
to the public to meet specific needs, the 
straight life contracts still account for the 
largest block of the total $234,000,000,000 
of life insurance protection in this country, 
according to the Institute of Life Insurance. 

An analysis of ownership by type of 
policy, just made by the Institute, shows 
$60,000,000,000 of straight life outstanding 
at the start of this year. These policies pro- 
vide lifetime protection and call for premium 
payment through the entire life of the 
policyholder, 

Second biggest amount of life insurance is 
on the limited payment plan, the $58,000,000,000 
of this type being lifetime protection policies 
on which premiums are required for only 
a limited number of years. 

By number of policies outstanding the 
limited payment type is the most widely 
held, with 81,000,000 such policies, com- 
pared with 37,000,000 straight life policies. 

Third largest block of insurance is group life 
insurance on the term plan, the $50,000,000,000 
of this protection being entirely the creation 
of the past 40 years. This group insurance 
is outstanding under 28,000,000 certificates. 

Endowment policies are also widely held, 
the 35,000,000 endownment contracts ac- 
counting for $28,000,000,000 of insurance. 
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Selling in Reverse 


Slightly Underwritten. Edited by Thomas 
L. Stix and Thomas L. Stix, Jr. Simon and 
Schuster, Inc., Rockefeller Center, 1230 
Sixth Avenue, New York 20, New York. 
1951. 64 pages. $1.50. 


With chuckling recommendation Slightly 
Underwritten comes to brighten any insur- 
ance law library. The fussy, muddled men 
of Gluyas Williams, the incorrigible but 
inimitable Fred Neher characters and the 
always excellent Thurber whimsy combine 
to spoof at every insurance man with a 
sense of humor. This uproarious collection 
of cartoons pokes fun at the insurance men 
and the people they plague, and at the same 
time it is driving home sales arguments. 
Slightly Underwritten lacks only the Charles 
Adams’ monsters to make an insurance 
lawyer happy. 


Canadian Taxes Need 
Explaining, Too 


Canadian Master Tax Guide. CCH Cana- 
dian Limited, 1200 Lawrence Avenue West, 
Park Road P. O., Toronto 10, Ontario, 
Canada.* Seventh edition, 1951. 314 pages. $3. 

This timely guide reflects amendments, 
resolutions, decisions and rulings pertaining 
to the Income Tax Act issued to September 
1, 1951. It is an up-to-date digest presenta- 
tion of today’s Canadian tax law. 

The conclusions presented are the final 
ones by the Supreme Court of Canada, the 
Exchequer Court and the Income Tax 
Appeal Board. 

Reproduced are full texts of the Canada- 
United States Reciprocal Tax Convention, 
and the Canada-United Kingdom and 
Canada-New Zealand Tax Agreements. An 
outline of the Excise Tax Act, the Excise 
Act and the Succession Duty Act with cur- 


* This book may be obtained in the United 
States from Commerce Clearing House, Inc., 214 


Books and Articles 


rent rates applicable under each is also 
included. 


ARTICLES 


Articles of interest in other 


legal publications 


Question Without Answer . .. The 
author cites the wide divergence of views 
expressed by members of the Supreme Court 
in Travelers Health Association v. Virginia 
as precluding a real answer to the problem 
of imposition by more than one state of 
supervision over transactions by mail-order 
insurers.—Layne, “Multiple State Regula- 
tion of Mail Order Insurance,” Georgetown 
Law Journal, March, 1951. 


Claims Against the United States . . 
A two-year evaluation of the workings of 
the Federal Tort Claims Act is presented 
by an Alabama attorney.—Blanton, “Two 
More Years of the Federal Tort Claims 
Act,” Dickinson Law Review, June, 1951. 


Rule of Thorne v. Deas (1809) ...A 
foremost authority on torts says: “If we 
recall the judicial struggles to create the 
present reasonably coherent group of tort 
principles, we can better understand the 
reluctance of some courts to depart from 
the rule which, tested by modern 
theories, seems clearly erroneous.”—Seavey, 


“Reliance upon Gratuitous Promises or Other 


Conduct.” Harvard Law Review, April 1951. 


Oil Finance and the Securities Laws . . 
The coverage by the federal act and Texas 
Securities Act of oil exploration or develop- 
ment ventures is discussed, and the exemp- 
tions permitted by the two acts are also 
treated in the article—Meer, “Oil Finance 
and the Securities Laws,” Texas Law Review, 
October, 1951. 


North Michigan Avenue, Chicago 1, Illinois, at 
$3 in United States dollars. 
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INNEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Defective Manufacture of Chattel 
Costs $126,000 


A grinder and chipper employed by a 
foundry and furnace company in Oregon 
was seriously injured while grinding off the 
rough edges from castings by the use of an 
abrasive wheel attached to a portable pneu- 
matic grinder. About 30 seconds after he 
began grinding a casting with a new abrasive 
wheel, the wheel shattered into many pieces, 
some of which tore through both of the 
grinder’s legs three or four inches above the 
ankles. 


At the time of the accident, the victim 
was 44 years old. He was hospitalized for 
14 months, his pain and suffering were great 
and the amputation of one or both of his 
legs remained a distinct possibility at the 
time of the trial. In return for a covenant 
not to sue, he was paid $23,817.76 for med- 
ical expenses and compensation by his em- 
ployer. A resident of Oregon, he brought 
this action in a federal district court sitting in 
Pennsylvania against the manufacturer of the 
abrasive wheel, a Pennsylvania corporation. 

He was unable to prove, by direct evi- 
dence, that any defect existed in the par- 
ticular wheel that caused his injury. His 
proof of negligence rested in great measure 
on the testimony of an instructor at the 


994 


Massachusetts Institute of Technology whose 
specialty was the strength of materials. After 
the trial court deducted the $23,817.76 from 
the jury’s award of $150,000 damages, the 
manufacturer appealed. 


The reviewing court prefaced its opinion 
by stating that Oregon law was applicable 
under the conflicts rules of Pennsylvania and 
that MacPherson v. Buick Motor Company, 
217 N. Y. 382 (1916), would be assumed to 
be the law of Oregon since no Oregon case 
either adopted or disapproved its doctrine. 


The manufacturer’s contention that there 
was no evidence of negligence because no 
witness identified any defect in the wheel 
the court summarily cast aside. “Defend- 
ant’s version of the law would cast upon a 
plaintiff in a case such as this an almost 
impossible burden; for where an abrasive 
wheel disintegrates, direct proof of the 
existence of a defect might be virtually 
impossible. . . . The burden of the scien- 
tific limitations of our society should not be 
cast on injured plaintiffs in circumstances 
such as existed in the instant case.” 


Plaintiff’s expert witness testified that the 
single test employed in the manufacture of 
the wheel ascertained only whether the 
wheel could withstand centrifugal stress and 
that equipment could and should be designed 
to test for two other stresses, those caused 
by vibrations or by impact. The manufac- 
turer argued that this evidence was inadmis- 
sible because that witness had had no practical 
experience in the manufacture of abrasive 
wheels. This contention was for the trial 
court, the judges said. They noted in pass- 
ing that “the wider perspective of the broad 
specialist may be of invaluable assistance to 
the trier of fact; the narrow specialist, on 
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the other hand, may be limited by occupa- 
tional myopia.” 

The court further held that the verdict 
was not so grossly excessive as to require 
reversal.—Trowbridge v. Abrasive Company 
of Philadelphia et al. United States Court of 
Appeals for the Third Circuit. July 25, on 
19 NEGLIGENCE Cases 853. 


Osteopath and Medical Doctor Held 
to Different Standards of Care 


Plaintiff's decedent was operated on for a 
thyroid condition by defendant osteopathic 
physicians and surgeons. He died the day 
following the operation. Plaintiff alleged 
that his death was caused by improper 
methods and lack of due and proper care on 
the part of the defendants. 


Plaintiff’s principal witness was a medical 
doctor who admitted virtually complete 
ignorance of the methods of treatment, care 
and operation customarily followed by prac- 
titioners of osteopathy. At the close of 
plaintiff’s case, the trial judge decided that 
the testimony of this witness was incom- 
petent and directed a verdict for the de- 
fendants. 


Plaintiff's appeal was unsuccessful, the 
reviewing court stating that it was the duty 
of defendants “To use that degree of care 
and skill in their handling of the case, and 
in the treatment given the patient, cus- 
tomarily used in the community or similar 
communities by ordinary or average prac- 
titioners of osteopathy. They were not held 
to the observance of standards of practice 
or methods of practice customarily observed 
by practitioners belonging to other schools 
devoted to the cure, alleviation, and treat- 
ment of human ailments and diseases.”— 
Bryant, Administratrix v. Biggs et al. Mich- 
igan Supreme Court. September 5, 1951. 19 
NEGLIGENCE Cases 919. 


Owner Has No Duty to Warn 
Contractor’s Employees 


There were two defendants in this case— 
the employer of plaintiff’s deceased, an in- 


dependent contractor, and the owners of 
the commercial building in which the de- 
ceased was killed. Defendant owners had 
installed in their building an unvented hot 
water heater which gave off carbon mon- 
oxide fumes into the loft of the building. 
The contractor who installed the heater 
warned the owners of the danger of the 
fumes, and they were told again several 
times that a vent should be attached. De- 
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fendant contractor was hired to install an 
electrically controlled furnace in the build- 
ing; while putting in the wiring, one of his 
employees crawled into the loft space to 
make a connection, and was killed as a result 
of inhaling the carbon monoxide. 

The owners had warned the contractor 
of the fumes, and he himself testified that 
he had realized the danger when he saw 
the unvented heater. He had told one of 
his employees not to go into the loft with- 
out first turning off the gas and waiting 
till the air cleared, and that employee testi- 
fied that he had told the deceased the same 
thing. The deceased had not turned off 
the gas. 

The trial judge instructed the jury that 
the owner of a building has the duty with 
respect to discoverable dangerous conditions 
existing on the premises to warn a contractor, 
but he has no duty to warn every laborer 
and subcontractor. The jury was instructed 
to find for defendant owners if they found 
that the contractor had been warned. The 
jury did so find, and defendant owners were 
awarded the verdict. The jury found against 
defendant employer, but the court entered 
judgment n. o. v., since the employer was 
liable only under the workmen’s compensa- 
tion act. 

The reviewing court held that the in- 
structions of the lower court were in com- 
plete accord with Pennsylvania law. It 
held that plaintiff was also barred from re- 
covering because the jury had held the 
deceased to be “partially” contributorily 
negligent. Plaintiff then contended that 
the owners should not be allowed to avail 
themselves of the defense of contributory 
negligence because they themselves were 
recklessly and wantonly negligent. How- 
ever, the reviewing court pointed out that 
though they may have been grossly negli- 
gent, only if they had been responsible for 
the deceased’s entering into the loft without 
being warned of the danger could they 
have been considered wantonly negligent. 

The judgment for the defendants was 
affirmed. 

A dissenting opinion contended that the 
owners’ maintenance of a “veritable lethal 
chamber” in their building, which they must 
have known would, or very possibly could, 
cause the death of a human being, consti- 
tuted reckless and wanton negligence, and 
neither their warning the contractor nor 
the contributory negligence of the deceased 
could exculpate them from liability —Engle 
etc. v. Reider et al. Pennsylvania Supreme 
Court, Western District. January 5, 1951. 
19 NEGLIGENCE CASEs 7. 
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Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Jeep Not Exclusively Pleasure Car 


A rural mail carrier who drove a jeep in 
the performance of his duties brought this 
action against his insurer to recover in- 
demnity of $200 per month, alleging that 
an accidental injury while driving the jeep 
caused inability to perform each and every 
duty pertaining to his occupation. 


By the terms of the policy the company 
agreed to pay $100 per month for total loss 
of time caused by accidental injury and 
agreed further to pay double the monthly 
indemnity in the event of the assured’s 
injury “while driving or riding within any 
private passenger automobile exclusively 
of the pleasure car type.” 


The jury found. that the motor vehicle 
driven by the mailman was “a private pas- 
senger automobile exclusively of the plea- 
sure car type,” and awarded damages in 
the total sum of $4964, which included 
double indemnity, attorney’s fees and pen- 
alty. Intermediate appellate tribunals held 
the award for the plaintiff was erroneous. 
The mailman appealed on two grounds: 
(1) There is ambiguity in the policy’s de- 
scription of the automobile to which the 
double indemnity provision applies, and that 
ambiguity should properly be resolved against 
the insurer; (2) The insurer at first paid 
the double indemnity but then refused to 
pay anything; the appellate court erred in 
giving the insurer five months of the al- 
legedly excessive payments of $100 each, so 
that the mailman recovered nothing for 
overdue payments which the insurer refused 
to make for total disability (apart from the 
double indemnity). 


On the first point the reviewing court 
held for the insurer. A jeep is not a pas- 
senger automobile “exclusively of the pleas- 
ure car type.” On the contrary, “it is a 
rugged, uncouth vehicle without beauty of 
line or body, with no suggestion of comfort, 
and obviously intended for hard service 
rather than for pleasure. ... It has two 
standard drive shafts which operate front 
and rear differentials as standard equipment, 
and has also places for two other shafts 
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front and rear. . . . The standard jeep is 
adapted to various industrial attachments as 
electric welders, compressors, ditch diggers, 
sprayers, fire equipment and pumps.” 


But on his second point the mailman was 
successful. The reviewing court said the 
half of each $200 payment was made under 
a mistake of law on the part of the insurer 
as to its liability under the policy. Besides, 
the insurer did not even make an issue of 
this point in its pleadings. Hence the in- 
surer could not recover the $600 of excessive 
payments nor even set off the amount 
against claims of the mailman. 


One judge thought the mailman should 
have been awarded a five-year double in- 
denmity. “Pleasure,” according to Web- 
ster’s Dictionary, has many meanings running 
the gamut from “joy” through “wish” to 
“sensual gratification,” and to speak of a 
car as a pleasure car makes it impossible 
to classify any car. Ambiguities .. . against 
insurer, etc.—Pennell v. United Insurance 
Company, Inc. Texas Supreme Court. Octo- 
ber 24, 1951. 14 Lire Cases 1148. 


Right Arguments, Wrong Theory 


The agent of the defendant insurer per- 
sistently solicited the sale of a hospital ex- 
pense policy to the plaintiff assured. While 
his sales resistance was strong, the plain- 
tiff contracted pneumonia and was hospital- 
ized. Upon his release from the hospital 
and his resumption of normal work as a 
carpenter, farmer and storekeeper, the agent 
again solicited the sale of insurance. “Now 
if you had had this insurance out when 
you got sick, look at the good it would have 
done you. . . . Now if you will take out 
one with me, and if you have to go back 
to the hospital, it would be a big help to 
you.” The plaintiff gave in and bought the 
policy. The above version of sharply con- 
flicting testimony stated the facts in the 
light most favorable to the plaintiff, the 
court said. 


The hospitalization for pneumonia oc- 
curred in August, 1946, and the policy was 
dated March 3, 1947. In October, 1947, 
the plaintiff became ill and was hospitalized 
for lung ulcers. His attending physician 
said he had been affected with the disease 
for 12 to 15 months. After acquiring this 
information, the defendant insurer refused 
to accept further premiums and refused to 
pay any benefits under the policy other 
than return of premiums. 

A full statement of the hospitalization 
for pneumonia was given in the plaintiff's 
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application. Paragraph 5 of the policy said: 
“Subject to all conditions of this policy, 
benefits will be paid for Hospitalization for 
sickness or accident, or for death, from any 
cause originating after date of delivery of this 
Policy.” (Italics by the court.) 


The policy also contained a provision for 
noncancellation, which read as follows: 


“This Policy cannot be cancelled by the 
Company except for nonpayment of pre- 
miums or for disability commencing before 
date and delivery of this Policy. All pre- 
miums may be returned and the Policy 
cancelled at the option of the Company if 
Insured is not in sound health on the date 
this Policy is issued and delivered. This 
Policy and the written application therefor, 
which is made a part and condition thereof, 
constitutes the entire contract between the 
Company and the Insured and no verbal 
agreements will be recognized.” (Emphasis 
by the court.) 


In an action against the insurer, plaintiff 
charged breach of contract and his com- 
plaint contained allegations pointing to fraud 
in the breach. Upon the insurer’s motion, 
the trial court required the plaintiff assured 
to elect whether he would proceed upon the 
theory of a fraudulent breach of contract or 
upon the theory of fraud and deceit. Plain- 
tiff chose the former and, upon the insurer’s 
motion, the court struck out the allega- 
tions charging that the breach was fraudu- 
lent, holding the complaint did not show 
fraud accompanying the alleged breach. 
Thereupon, plaintiff took a voluntary non- 
suit and instituted the present action for 
fraud and deceit, alleging substantially the 
same facts and charging that the insurer 
through its agent’s fraudulent misrepresen- 
tations had induced the plaintiff to enter 
into a worthless contract of insurance. This 
charge the assured amplified by alleging 
that, though the insurer demanded pre- 
miums from the assured, the insurer “had 
no intention of keeping the contract with 
the plaintiff and had no intention of ever 
paying to the plaintiff any benefit as pro- 
vided for in the said insurance contract.” 


Motions for nonsuit and directed verdict 
being denied, the jury brought in a verdict 
for actual damages of $1,500 and punitive 
damages of $100. 


On the insurer’s appeal, the essence of 
the case was the contention of the plaintiff 
on the one hand, that he understood the 
representations of the insurance agent to 
mean that he would be entitled to the 
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hospital benefits described in the policy if 
he again had hospitalization for the same 
cause as his original entry into the hospital, 
or for any other cause, and the contention 
of the insurer on the other hand, that the 
policy expressly excluded liability for hospital- 
ization for a disease “originating” before 
the delivery of the policy—to which ex- 
clusion the plaintiff was bound. 


The reviewing court noted that, although 
the plaintiff had very little formal educa- 
tion, there was no doubt about his ability 
to read and understand the policy and the 
limitations of liability contained therein. 
This fact distinguished the case from prece- 
dents in which the same court had held 
that “a wrongdoer cannot shield himself 
from liability by asking the law to condemn 
the credulity of the ignorant and unwary.” 


Because of the insurer’s actual or con- 
structive knowledge of the assured’s prior 
hospitalization, and also because of the 
language in the noncancellation clause it- 
self, the court continued, the insurer was 
estopped from cancelling the policy. This 
means that the plaintiff could have suc- 
ceeded in his original action for damages 
for breach of contract, even without the 
allegations relating to fraudulent breach. 


But such estoppel is irrelevant in this 
action for fraud and deceit, which is alleged 
to have occurred at the very inception of 
the contract. “To permit a recovery on 
such a legal basis under the facts adduced 
in this case would be tantamount to turning 
litigation of the present character into a 
contest of oral assertions and denials which 
would deprive written contracts of all of 
their worth and force.” 


Another judge in a concurring opinion 
said: “If the policy provides the benefits 
which were agreed upon between the agent 
and the insured, which I think it does 
under the evidence, the insured’s action 
should of course have been upon the policy. 
Instead, he took the contrary, untenable 
position that the policy was ‘worthless’, as 
he says in the complaint. Especially be- 
cause of the former litigation, this result 
is a harsh one upon the insured, but he has 
made his own bed.” 


The trial court was therefore in error for 
having failed to direct the verdict for the 
insurer and, accordingly, the judgment was 
reversed and entered for the insurer.— 
Branham v. Capital Life & Health Insurance 
Company. South Carolina Supreme Court. 
Filed August 14, 1951. 14 Lire Cases 1133. 
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Fire 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 


| ANCE REPORTS 


Term “Insured Value"’ Imports 
Valued Policy 


A “Jewelry-Fur Floater” policy was is- 
sued to the plaintiff covering a matched 
pearl necklace. It set forth that the com- 
pany insured the plaintiff for “the sum of 
five thousand dollars on jewelry and/or 
furs, as per schedule below.” The schedule 
consisted of three columns. The first col- 
umn was titled “Item No.” and was filled 
in with the numeral “1.” The second was 
titled “Description of Articles Insured” and 
was filled in with the following descrip- 
tion: “Genuine pearl necklace consisting of 
three strands of 107, 109 and 115 pearls 
each, including clasp of platinum with dia- 
mond chips.” The third column was titled 
“Insured Value” and was filled in with the 
amount “$5,000.” 


No appraisal was required upon the issu- 


ance of the policy and the plaintiff was 
informed that none was required for any 
article valued under $15,000. 

The court described the circumstances 
attending the loss of the insured property 


in this way: “While this policy was still 
in effect the above-described pearl necklace 
held in the outstretched hand of the plain- 
tiff for examination by her sister attracted 
the hungry eyes of a horse of somewhat 
eccentric taste. The animal viewed the 
necklace as an eatable delicacy and swiftly 
attacked it as if it were lumps of sugar. 
Speedily the plaintiff retrieved from the 
horse’s mouth 262 of the pearls.” All of the 
large center pearls were missing. 


The court sought in vain for competent 
evidence in support of the jury’s finding 
that the necklace was worth $5,000 on the 
date of its loss. But since the court had re- 
served the question whether the policy was 
an “open” one or a “valued” one, the fail- 
ure of the plaintiff to carry the burden of 
proof with respect to value was not neces- 
sarily fatal. To that reserved question the 
court addressed most of its discussion. 


A valued policy is one which places a 
valuation upon the underwritten property 
by way of liquidated damages for the pur- 
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pose of avoiding a subsequent valuation of 
the’ property in case of loss, the court 
noted, but there was no Pennsylvania prece- 
dent interpreting a jewelry-fur floater and 
little precedent on the subject of valued 
policies. 

The insurer argued that there was no 
agreement anywhere in the policy as to 
value and pointed out that the words and 
figures, “Insured Value—$5,000,” appeared 
in the portion of the policy entitled, “De- 
scription of Articles Insured,” and not in 
the portion of the policy relating to the 
obligations of the parties. 


The court found this analysis to be inac- 
curate: “The quoted words and figures ap- 
pear in that portion of the policy entitled 
‘Schedule of Articles Insured’ and the 
schedule has been incorporated by refer- 
ence into the part of the policy relating to 
the obligations of the parties. No effort is 
made by defendant to ascribe any technical 
meaning to the words ‘Insured Value’. In 
fact, the defendant does not attempt to 
define the term in any way. Rather, it 
argues that the mere statement of amount 
written into the face of a policy does not 
make it a ‘valued’ contract. While this 
point may be conceded, the argument 
ignores the words under which the amount 
is stated, and begs the question whether 
‘Insured Value’ has any meaning. More- 
over, it is questionable that the amount 
stated under the heading is meant merely 
as a statement of the amount of insurance; 
for the ‘amount of insurance’ is indicated 
in figures in the upper left corner of the 
policy, and the ‘sum’ of the insurance is 
written out in the contract provision reciting 
the consideration and the undertaking to 
insure. The plain meaning of the 
words is the value at which the item has 
been insured, or the amount at which it 
has been valued for insurance purposes. If 
this interpretation is not clear, then the 
words are at best ambiguous, and the am- 
biguity will be resolved against the insurer.” 

Other factors substantiated that conclu- 
sion, the court said. (1) The _ policy 
contained no limitation on the amount of re- 
covery to actual cash value for the loss of 
a single insured article, nor any provision 
setting forth a standard by which the 
amount of loss should be ascertained, nor 
any provision indicating that proof should 
be offered as to such value in case of loss. 
(2) The policy contained no clear indication 
that the liability of the insurer for the loss 
of a single insured article should not be 
more but might be less than the amount 
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stated, by the use of such a term as “not 
exceeding.” “Such a phrase, in a policy of 
insurance, ‘denotes that uncertainty of 
amount which is the chief characteristic 
distinguishing an “open” from a “valued” 
policy.” (3) The policy contained no pro- 
vision giving the insurer an option to re- 
place a single lost insured article or in any 
way limiting its liability to the cost of 
replacing. 

The net effect of all this was that the 
amount of loss should be ascertained by 
deducting from $5,000 the value of the re- 
maining pearls either as loose pearls or as 
part of a necklace. Consequently, issues 
of fact different from those originally pre- 
sented to the jury would now have to be 
determined, so a new trial was ordered.— 
Gerhard v. Boston Insurance Company. United 
States District Court for the Eastern Dis- 
trict of Pennsylvania. July 13, 1951. 7 
Fire AND CASUALTY CASEs 619. 


Agent Liable for Failure to Follow 
Insurer's Orders 
A member of a contracting firm informed 


an agent of a fire insurer, Company A, that 
he needed some insurance on certain heavy 


equipment that he was then using on a 
water works construction project. Company 
A was unwilling to handle the risk and, 
though the agent inquired of several other 
insurers, he was unable to obtain the de- 


sired coverage. Finally the agent called 
upon one Jones, who was state and general 
agent for a large number of insurance firms. 
He and Jones arrived at a satisfactory rate, 
and Jones informed the agent that the 
insurance would be in Company B. A binder 
upon Company B was given on January 16, 
1948, and a policy was issued effective as of 
that date. Under the terms of the policy 
the risks of landslide and flood were fully 
covered. 

Three weeks later Jones had a conversa- 
tion with the agent in which it was agreed 
the latter should be appointed agent for 
Company B. Jones thereupon completed 
certain forms required by the Colorado 
Statutes and sent them to the Commis- 
sioner of Insurance, who issued a license 
the agent, as agent for Company B. The 
license was made effective as of March 1, 
1948, for a term of one year. 


Shortly thereafter, Company B informed 
Jones that it was not willing to carry the 
risks of landslide and flood and directed 
Jones to have those risks removed from 
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the policy. Jones thereupon called upon 
the agent and told him that these risks 
would have to be removed or Company 
B would cancel the policy. Although Jones 
repeatedly requested the agent to obtain 
endorsements releasing both of these risks, 
the latter failed to do so, continuously giving 
Jones some new reason why he could not 
obtain the assured’s signature, but mean- 
while assuring Jones that he would acquire 
the endorsements as soon as possible. 


On May 30, 1948, the assured suffered a 
loss of the equipment insured, due to flood, 
and Company B, still being found on the 
flood risk, was required to pay the claim 
against it—$11,612.23. That amount then 
became the subject of this action by Com- 
pany B against the agent. 


There was no evidence to show that the 
agent ever attempted to release the flood 
coverage, and there was strong evidence that 
the agent did not desire to obtain any re- 
lease at all for fear of offending a potentially 
advantageous business associate. 


The defendant insurance agent denied the 
existence of any agency relation with Com- 
pany B or any breach of duty thereunder. 
He affirmatively alleged that he was acting 
as an insurance broker throughout the 
entire transaction and was, therefore, the 
agent of the assured. He further alleged 
that the license issued by the State of 
Colorado was defective, and that any loss 
suffered by Company B was due to the 
negligence and procrastination of Jones in 
not cancelling the policy before the loss 
occurred. 


The court said that, even if the defendant 
was a broker in procuring the insurance, 
that relationship with the assured termi- 
nated upon the issuance of the policy, and 
he subsequently became the agent of the 
insurer. And this was true even if the 
agent’s license issued by. the Colorado 
Insurance Commissioner was technically 
deficient because statutes regarding licens- 
ing and defining an agent do not destroy the 
power of the courts to infer an agency rela- 
tion from the conduct of the parties. 


The fact that Jones had authority to ob- 
tain the endorsements or even to cancel 
the policy was no defense, the court con- 
tinued. The defendant failed to perform 
with reasonable diligence the instructions 
received from his principal, Company B. He 
was therefore held liable to the insurer for 
the $11,612.23.—Granite State Fire Insurance 
Company v. Mitton et al. United States Dis- 
trict Court, District of Colorado. Filed June 
29, 1951. 7 Fire and Casuatty CasEs 626. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Repomed by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Authorized Driver May Not Delegate 
Authority to Drive 


The owner of an automobile gave her 
18-year-old son permission to use the car. 
Against his mother’s instructions, the son 
left the car and turned it over to a friend, 
who became involved in a collision. A party 
injured sued the mother, seeking to recover 
under the omnibus clause of her public lia- 
bility insurance policy. That clause pro- 
vided as follows: 


“DEFINITION OF ‘INSURED’ 


“The unqualified word ‘insured’ wherever 
used in coverages A and B and in other 
parts of this policy, when applicable to such 
coverages, includes the named insured and, 
except where specifically stated to the con- 
trary, also includes any person while using 
the automobile and any person or organiza- 
tion legally responsible for the use thereof, 
provided the actual use of the automobile 
is with the permission of the named insured.” 


The plaintiff did not contend that the driver 
of the car was an additional assured within 
the meaning of the omnibus clause above 
quoted. Rather, the assertion was that the 
plaintiff could recover on the theory of 
negligence. 


Apparently adopting language from an 
earlier case, the court said: “We are un- 
able to extend the required consent by im- 
plication to cover as ‘additional assured’ 
one who has, without authority of the 
owner, substituted for himself a_ third 
party, conferring on him the uncontrolled 
power to inflict the injury and create the 
liability."—Messer et al. v. American Mutual 
Liability Insurance Company. Tennessee Su- 
preme Court. July 27, 1951. 36 AUTOMOBILE 
Cases 1088. 


Motorist Liable for Striking Child 
Darting from Between Parked Cars 


A municipality gave a “Santa Claus Christ- 
mas Party” which numerous children at- 
tended. The defendant motorist, knowing 
of the party and of the ‘presence of some 
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200 children in the business block in ques- 
tion, drove his car at a speed of less than 
15 miles per hour along the street, where 
cars were parked diagonally at the curb. 
He stopped his car as some children pro- 
ceeded across the street, started it again and, 
after he had proceeded for a distance ap- 
proximating the length of his car, struck 
a boy five years old who ran in front of his 
car from between the cars parked at the curb. 


The boy’s guardian sued the motorist, a 
jury returned a verdict for the plaintiff, and 
the trial court granted the defendant’s 
motion for judgment notwithstanding the 
verdict. 

On the plaintiff’s appeal, the reviewing 
court reversed and ordered the trial court 
to enter judgment for plaintiff upon the 
verdict. “The rule that a driver of an auto- 
mobile is not required to anticipate the 
appearance of a child, under ordinary cir- 
cumstances, from behind parked automobiles 
or other obstructions does not here apply. 
Defendant was confronted with the presence 
of many children in or near the street and 
not of a single individual. Children under 
the situation might be expected to emerge 
from between parked cars... . We cannot 
say as a matter of law that ... [the motorist] 
was not guilty of negligence.”—Doyen v. 
Lamb. South Dakota Supreme Court. Octo- 
ber 2, 1951. 37 AutoMosiLe Cases 414. 


Voir Dire Insurance Reference 
Justifies Proof of No Insurance 


In a case involving an automobile accident, 
counsel for plaintiff, during voir dire exami- 
nation of the jury, said: 


“T will ask you if any of you are em- 
ployees or stockholders of or agents in any 
liability insurance company.” 

One juror who answered in the affirmative 
was challenged for cause and dismissed. 

An insurance company with which the 
defendant had a policy had denied liability 
and had refused to defend the action, which 
facts were known to plaintiff’s counsel. 

During the trial, at the close of the direct 
examination of the defendant, his counsel 
inquired and defendant answered as follows: 


“Q. By the way, Ted, you don’t have any 
liability insurance, do you? 
“A, I thought I did. 


“By plaintiff’s counsel: Objected to as not 
material, improper for any purpose, an obvi- 
ous attempt to try to influence the jury, and 
not the fact. 
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“By the Court: Yes that is wholly imma- 
terial and the jury will not consider any 
such question at all and he will not be al- 
lowed to answer.” 


The jury returned a verdict for the defend- 
ant and the plaintiff appealed. 

The reviewing court disregarded the fact 
that the answer appeared in the record 
before the objection and cryptically said, 
“The plaintiff having injected insurance into 
the case the defendant should be privileged 
to show the actual facts. The answer of 
defendant was made in good faith, in an 
attempt to disclose the actual situation. We 
find no error on this issue.”"—Vick v. Moe. 
South Dakota Supreme Court. Filed Octo- 
ber 16, 1951. 37 AutomosiLe Cases 405. 


Parent Recovers $12,000 Damages 
for Death of Two Minors 


Two brothers, 12 and 10 years old re- 
spectively, were killed by an automobile 
operated by the defendant. The defendant 
admitted liability, and the issues at the trial 
were limited to damages. 


In the course of the trial, defendant asked 
the trial judge to instruct the jury as follows: 
“In actions of this kind, for the death 
of a minor, the parent is entitled to the 
earnings of that child until the child be- 
comes twenty-one years old or is emanci- 
pated, that is until the child leaves home 
and cares for itself; the mother would be 
entitled to the sum, whatever it might be, 
that he would earn from the time the boys 
were able to earn until they were twenty- 
one years of age; but from that you should 
deduct the amount of money it would cost 
the mother during that time to support and 
clothe and educate them, because you see 
the mother is entitled to his earnings but 
she is bound in return to support him, 
clothe and educate him—such education as 
the mother might give them, until they be- 
come twenty-one years of age... .” 


The trial judge regarded this request to 
charge as too narrow, saying: “I do not 
charge that, because I don’t think that is 
an accurate description of the law. I will 
give you a merely hypothetical case, and we 
will keep it away from the facts in the 
instant case, but merely for example.” 


He then supposed the traumatic death 
of a boy five years of age and pointed out 
that in the normal course of events that 
boy would have gone to school until he 
was 18 years old and that his maintenance 
would probably be about $15 per week dur- 
ing that period, or more than $10,000 to 
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bring up the boy until he reached 18 and 
during that period he would probably have 
very little, if any, income, and his probable 
earnings betweens the ages of 18 and 21, 
if off-set against the cost of his earlier 
maintenance would leave no damages at all 
on the death of a young child “if you want 
to take the mathematical process, as that 
charge does.” 


All of this the defendant assigned as 
error, after the jury awarded the mother 
$12,000—$6,000 for the death of each of the 
two children. 


The reviewing court noted that the re- 
quested instruction was “set up substan- 
tially in the words of that part of the charge 
which was under consideration in the case 
of Maher v. Magnus Company, Inc., 1 N. J. 
Misc. 469 (Sup. Ct. 1923), aff'd 99 N. J. L. 
514 (E. & A, 1923), and was undoubtedly 
submitted in that form to the trial judge in 
the instant case upon the assumption that 
it had been approved as a complete and all 
inclusive statement of the rule of damages 
under the pertinent section of the Death 
Act (R. S. 2:47-5) where the death of a 
minor child is involved. Such is not the 
case, however, since there the appellate 
courts were not required and did not pass 
upon the legal sufficiency of the charge in 
its entirety, but only upon one phase thereof 
with which we are not concerned in the 
instant case. Therefore it is important to 
notice that the proffered request to charge 
refers only to the deprivation of the prob- 
able earnings of the two boys during minor- 
ity, which, had they lived, would have 
enured to the benefit of their mother against 
which should be charged what it would have 
cost to rear them. No reference whatever is 
made to the question of any pecuniary in- 
jury which the mother and surviving brothers 
and sister may have sustained, under the 
evidence, by reason of the deprivation of 
a reasonable expectancy of contributions 
of a pecuniary nature which the deceased 
boys, had they lived, might have made after 
reaching their majority, nor the probable 
loss of direct services, having a money value, 
which might have been rendered during 
their minority in and about the home. These 
are proper elements of damage for consider- 
ation by the jury in a case such as this.” 


Noting further that the damages awarded 
were not so high as to indicate that they 
were the result of bias, passion, prejudice 
or mistake, the reviewing court affirmed the 
judgment for the plaintiff—McStay et al. v. 
Praychocki. New Jersey Supreme Court. 
June 25, 1951. 36 AuTomosite CAses 1079. 
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Each article appearing in The Insurance Law Journal during 1951 is in- 
dexed below according to title and author (or authors). In addition, the articles 
are listed under appropriate general subject headings in bold-face type. 
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Accident and Health Insurance 

Appraisal of New York Disability Bene- 
fits After One Year. Oct., pp. 806, 
808 and 811. 

Are the Courts Destroying the Double 
Indemnity and Accidental Death Bene- 
fit? June, p. 440. 

Current Trends in Writing Hospital 
Expense Insurance. Dec., p. 981. 

Life, Health and Accident Developments. 
Aug., p. 562. 

New Policy Provisions Law, The. Dec., 
p. 963. 

Social Importance of Accident and Health 
Insurance, The. Aug., p. 609. 

Status of the Uniform Individual Ac- 
cident and Sickness Policy Provi- 
sions Law. Dec., p. 959. 

Ackerman, Harmon 

How to Terminate a Pension 
Mar., p. 181. 

Reinsurance—A Review. Dec., p. 935. 

Actuarial Science: A Survey. Dec., p. 946. 

Adequate Award, The. Aug., p. 577. 

Admissions and the Negligence Issue. July, 
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Interest. Mar., p. 183. 

All Risks Insurance. Sept., p. 709. 
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Organizations. Sept., p. 674. 
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of Covered Employees. Oct., p. 806. 

Appraisal of New York Disability Benefits 
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Appraisal of New York Disability Benefits 
After One Year—From the Standpoint 
of the Employers. Oct., p. 811. 

Are the Courts Destroying the Double In- 
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June, p. 440. 
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Automobile Insurance 
Collision Damage Under the Auto- 
mobile Comprehensive Clause. Mar., 
p. 171. 
Legal Liability for the Operation of 
Leased Trucks. May, p. 333. 
Liability Insurance—“Loading and Un- 
loading.” Oct., p. 745. 
Road for the Uninsured Motorist, The. 
Név., p. 849. 
Which Road for the Uninsured Motor- 
ist? June, p. 433. 
Aviation Insurance 
Legal Implications of Agricultural Avia- 
tion. Nov., p. 868. 
Mid-1951 Status Report on the Warsaw 
and Rome Conventions. Nov., p. 875. 
Testimony of Government Investiga- 


tors in Aviation Negligence Cases. 
Nov., p. 860. 
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Baylor, John R.—Liability for Explosion 
Resulting from Delivery of Fuel to De- 
fective Installation. Nov., p. 896. 


Belli, Melvin M.—The Adequate Award. 
Aug., p. 577. 


Bohlinger, Alfred J—Which Road for the 
Uninsured Motorist? June, p. 433. 

Bowe, William J.—Meeting Life Insurance 
Tax Problems. Mar., p. 196. 


Braunfeld, Fritz L.—Family-Errand Doc- 
trine in Illinois. Nov., p. 843. 


Brewer, William Conant, Jr.—Liability of 
the Tenant for Negligence. Apr., p. 263. 

Brook, Herbert C.—All-Industry Rate Regu- 
lation v. the Public Interest. Mar., p. 183. 

Brunk, Gregory—Life Insurance in Estate 
Programming. Sept., p. 687. 


Business Interruption Insurance and De- 
fense Emergency Restrictions. July, p. 495. 
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Campbell, Dwight—Injury Without Impact. 
Sept., p. 654. 
Capital Gain from the Sale of a One-Man 
Business. Mar., p. 179. 
Carlson, C. Oscar—Improvements and Bet- 
terments Insurance. Feb., p. 99. 
Case of the Missing Community Property, 
The. Dec., p. 966. 
Casualty Insurance 
All Risks Insurance. Sept., p. 709. 
Furriers’ Customers Policy, The. July, 
p. 497. 
Income Tax Consequences of Fire and 
Casualty Insurance. May, p. 338. 
Is “Inherent Vice” Covered by All- 
Risk Clauses? Apr., p. 261. 
Christensen, Ray R—Res Ipsa Loquitur 
and Bottled Beverages. Aug., p. 569. 


Civil Damage Laws 
Is the Liability “on the House”? Mar., 
p. 162. 
Statutes Spawn Suits from Sprees. Feb., 
p. 82. 
Claims Practices 
Problems of Insurance Company Coun- 
sel. Oct., p. 738. 

Unmasking of Fraudulent Claimants 
and Malingerers. Sept., p. 709. 
Collision Damage Under the Automobile 
Comprehensive Clause. Mar., p. 171. 
Common-Disaster Provisions. Feb., p. 106. 


Comparative Negligence. Sept., p. 667. 
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All-Industry Rate Regulation v. the 
Public Interest. Mar., p. 183. 
Regulation of Insurance, The. 
p. 409. 
What’s in a Name for Insurance Com- 
panies? Jan., p. 18. 
Conflict Theories and Life Insurance Set- 
tlements. Jan., p. 22. 
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Conflicts of Law 
Conflict Theories and Life Insurance 
Settlements. Jan., p. 22. 


Contract Provisions 

Are the Courts Destroying the Double 
Indemnity and Accidental Death Bene- 
fit? June, p. 440. 

Business Interruption Insurance and 
Defense Emergency Restrictions. July, 
p. 495. 

Collision Damage Under the Auto- 
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Cumulative Liability Under 
Bonds. Oct., p. 775. 
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Current Trends in Writing Hospital 
Expense Insurance. Dec., p. 981. 
Furriers’ Customers Policy, The. July, 

p. 497. 

Improvements and Betterments Insur- 
ance. Feb., p. 99. 

Is “Inherent Vice” Covered by All- 
Risk Clauses? Apr., p. 261. 

Lawyer and Business Life Insurance, 
The. Oct., p. 758. 

Legal Liability for the Operation of 
Leased Trucks. May, p. 333. 

Liability Insurance—“Loading and Un- 
loading.” Oct., p. 745. 

Liability of the Tenant for Negligence. 
Apr., p. 263. 

Life Insurance in Estate Programming. 
Sept., p. 687. 

New Policy 
Dec., p. 963. 

Overexertion as Accidental Death Per- 
mitting Recovery of Double Indemnity 
Benefits. Apr., p. 274. 

Problems of Insurance Company Coun- 
sel. Oct., p. 738. 

Reinsurance—A Review. Dec., p. 935. 

Rights and Liabilities of Principals in 
the Insurance Relationship. May, 
p. 351. 

Status of the Uniform Individual Ac- 
cident and Sickness Policy Provisions 
Law. Dec., p. 959. 

Statutory Fire Insurance Policy, The. 
Oct., p. 785. 

Subrogation of Fire Insurance in Mort- 
gage Situations. Jan., p. 9. 


Provisions Law, The. 


Convention Form, The. June, p. 427. 

Crichton, Robert A——Statutory Fire Insur- 
ance Policy, The. Oct., p. 785. 

Cumulative Liability Under Surety Bonds. 
Oct., p. 775. 

Cunningham, F. D—Is “Inherent Vice” 
Covered by All-Risk Clauses? Apr., 
p. 261. 

Current Trends in Writing Hospital Ex- 
pense Insurance. Dec., p. 981. 
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Damages 
Adequate Award, The. Aug., p. 577. 
Davis, Harvey L.—The Case of the Missing 
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Davis, Wylie H.—Rights and Liabilities of 
Principals in the Insurance Relationship. 
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Dowlen, A. P.—Current Trends in Writing 


Hospital Expense Insurance. Dec., p. 
981. 


1003 





Dram Shop Acts 
Is the Liability “on the House”? Mar., 
p. 162. 
Statutes Spawn Suits from Sprees. Feb., 
p. 82. 
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Ekern, George L.—The Regulation of In- 
surance. June, p. 409. 


Employers’ Liability for War Injuries. 
Nov., p. 880. 


Employer’s Obligations Under Group Life 
Contracts, The. Apr., p. 253. 


Evidence 

Admissions and the Negligence Issue. 
July, p. 518. 

Insurance and the Jury. May, p. 322. 

Res Ipsa Loquitur and Bottled Bev- 
erages. July, p. 569. 

Testimony of Government Investigators 
in Aviation Negligence Cases. Nov., 
p. 860. 

Unmasking of Fraudulent Claimants 
and Malingerers. Sept., p. 704. 


Excess Liability 
Furriers’ Customers Policy, The. July, 
p. 497. 
Surplusage in Verdicts Involving Joint 
Liability. Jan., p. 15. 
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Fallon, Perlie P.—Conflict Theories and 
Life Insurance Settlements. Jan., p. 22. 


Family-Errand Doctrine in Illinois, The. 
Nov., p. 843. 


Fidelity and Surety Insurance 
Cumulative Liability Under Surety Bonds. 
Oct., p. 775. 


Fire Insurance 

All Risks Insurance. Sept., p. 709. 

Business Interruption Insurance and 
Defense Emergency Restrictions. July, 
p. 495. 

Furriers’ Customers Policy, The. July, 
p. 497. 

Improvements and Betterments Insur- 
ance. Feb., p. 99. 

Income Tax Consequences of Fire and 
Casualty Insurance. May, p. 338. 
Liability of the Tenant for Negligence. 

Apr., p. 263. 
Statutory Fire Insurance Policy, The. 
Oct., p. 785. 
Subrogation of Fire Insurance in Mort- 
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Status of the Uniform Accident and 
Sickness Policy Provisions Law, The. 

Dec., p. 959, 
Furriers’ Customers Policy, The. July, 

p. 497. 
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Goldstein, Samuel J—The Employer’s Obli- 
gations Under Group Life Contracts. 
Apr., p. 253. 


Government Life Insurance 
Case of the Missing Community Prop- 
erty, The. Dec., p. 966. 
Government Life Insurance. Dec., p. 
930. 


Gowan, Allan P.—Liability Insurance— 
“Loading and Unloading.” Oct., p. 745. 


Grahame, Orville F. and Hancock, John— 
Are the Courts Destroying the Double 
Indemnity and Accidental Death Bene- 
fit? June, p. 440. 


Group Insurance 
Employer’s Obligations Under Group 
Life Contracts, The. Apr., p. 253. 


Gwertzman, Max J.—The Furriers’ Cus- 
tomers Policy. July, p. 497. 
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Allocation. July, p. 506. 


How to Terminate a Pension Trust. Mar., 
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Improvements and Betterments Insurance. 
Feb., p. 99. 


Income Tax Consequences of Fire and Cas- 
ualty Insurance. May, p. 338. 


Injury Without Impact. Sept., p. 654. 


Insurance Relationship 
Rights and Liabilities of Principals in 
the Insurance Relationship. May, p. 351. 
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Nov., p. 896. 
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mitting Recovery of Double Indemnity 
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Is the Liability “on the House”? Mar., 
p. 162. 
Statutes Spawn Suits from Sprees. Feb., 
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Retirement and Buy-and-Sell Agreements. 
June, p. 414. 

Matthias, Russell H.—Statistical Require- 
ments for Rate Administration. July, p. 
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McBreen, Peter J.—Legal Implications of 
Agricultural Aviation. Nov., p. 868. 

Meeting Life Insurance Tax Problems. 
Mar., p. 196. 
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Oct., p. 797. 

Misstatement of Age. Feb., p. 89. 

Mooney, William E.—Appeals and Review 
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Sept., p. 674. 
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Morris, Clarence—Admissions and the Neg- 
ligence Issue. July, p. 518. 

Moser, Henry S.—The Road for the Unin- 
sured Motorist. Nov., p. 849. 
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Nasmith, Augustus—What’s in a Name for 
Insurance Companies? Jan., p. 18. 


New Policy Provisions Law, The. 
p. 963. 
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Orr, George W.—A Mid-1951 Status Re- 
port on the Warsaw and Rome Conven- 
tions. Nov., p. 875. 

Overexertion as Accidental Death Permit- 
ting Recovery of Double Indemnity Bene- 
fits. Apr., p. 274. 
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Pause, Frank J.—Legal Liability for the 
Operation of Leased Trucks. May, p. 333. 
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Pfister, Paul A.—A Salute to the Insurance 
Industry. Sept., p. 651. 


Premium Rates 
All-Industry Rate Regulation v. the 
Public Interest. Mar., p. 183. 
Problems in Expense Allocation. July 
p. 506. 
Statistical Requirements for Rate Ad- 
ministration. July, p. 501. 


Price, Paul E.—Service of Process on Un- 
licensed Insurers. July, p. 489. 


Problems in Expense Allocation. July, p. 
506. 


Procedure 
Appeals and Review Procedures in Fra- 
ternal Organizations. Sept., p. 674. 
Insurance and the Jury. May, p. 322. 
Service of Process on Unlicensed In- 
surers. July, p. 489. 
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Rain 
Illegitimate Rain Creates Legitimate 
Problems. Jan., p. 2. 


Regulation of Insurance 
All-Industry Rate Regulation v. the 
Public Interest. Mar., p. 183. 
Commingling of Funds. Nov., p. 834. 
Problems in Expense Allocation. July, 
p. 506. 


Regulation of Insurance, The. June, p. 


Salute to the Insurance Industry, A. 
Sept., p. 651. 

Statistical Requirements for Rate Ad- 
ministration, July, p. 501. 

Supreme Court and State Regulation of 
Insurance, The. Sept., p. 642. 


Regulation of Insurance, The. June, p. 409. 


Reidy, Daniel J—The Lawyer and Business 
Life Insurance. Oct., p. 758. 


Reinsurance—A Review. Dec., p: 935. 


Res Ipsa Loquitur and Bottled Beverages. 
Aug., p. 569. ° 


Retirement Funds 
How to Terminate a Pension Trust. 
Mar., p. 181. 
Insurance to Fund Stock-Retirement 
and Buy-and-Sell Agreements. June, 
p. 414. 
Standards for Balanced Social Security 
Policy. Feb., p. 93. 
Rights and Liabilities of Principals in the 
Insurance Relationship. May, p. 351. 
Road for the Uninsured Motorist, The. Nov., 
p. 849. 
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Roth, E. Vernon—Cumulative Liability Un- 
der Surety Bonds. Oct., p. 775. 
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Sale of Business 
Capital Gain from the Sale of a One- 
Man Business. Mar., p. 179. 


Salute to the Insurance Industry, A. Sept., 
p. 651. 


Seidman, L. William—Common-Disaster 
Provisions. Feb., p. 106. 


Service of Process on Unlicensed Insurers. 


July, p. 489. 


Shaw, Barclay—Capital Gain from the Sale 
of a One-Man Business. Mar., p. 179. 


Smith, George A.—Testimony of Govern- 
ment Investigators in Aviation Negligence 
Cases. Nov., p. 860. 


Smith, Laurence D.—Subrogation of Fire 
Insurance in Mortgage Situations. Jan., 
p. 9. 


Social Importance of Accident and Health 
Insurance, The. Aug., p. 609. 


Social Security 
Standards for Balanced Social Security 
Policy. Feb., p. 93. 


Souther, Calvin N.—Income Tax Conse- 
quences of Fire and Casualty Insurance. 
May, p. 338. 


Standards for Balanced Social 
Policy. Feb., p. 93. 


Statistical Requirements for Rate Adminis- 
tration. July, p. 501. 


Status of the Uniform Individual Accident 
and Sickness Policy Provisions Law, The. 
Dec., p. 959. 


Statutory Fire Insurance Policy, The. Oct., 
p. 785. 


Strubinger, Bert E—Unmasking of Fraudu- 
lent Claimants and Malingerers. Sept., p. 
704. 


Subrogation of Fire Insurance in Mortgage 
Situations. Jan., p. 9. 


Security 


Suits Between Insurers 
Legal Liability for the Operation of 
Leased Trucks. May, p. 333. 
What’s in a Name for Insurance Com- 
panies? Jan., p. 18. 


Sullivan, Joseph D.—Workmen’s Compen- 
sation Insurance—Growth and Expansion. 
May, p. 347. 


Surplusage in Verdicts Involving Joint Lia- 
bility. Jan., p. 15. 
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Taxes 
Capital Gain from the Sale of a One- 
Man Business. Mar., p. 179. 
Common Disaster Provisions. Feb., p. 
106. 
Convention Form, The. June, p. 427. 
Income Tax Consequences of Fire and 
Casualty Insurance. May, p. 338. 
Insurance to Fund Stock-Retirement 
and Buy-and-Sell Agreements. June, 
p. 414. 

Lawyer and Business Life Insurance, 
The. Oct., p. 758. 

Life Insurance in Estate Programming. 
Sept., p. 687. 

Meeting Life Insurance Tax Problems. 
Mar., p. 196. 


Testimony of Government Investigators in 
Aviation Negligence Cases. Nov., p. 860. 


Torts 

Adequate Award, The. Aug., p. 577. 

Comparative Negligence. Sept., p. 667. 

Injury Without Impact. Sept., p. 654. 

Family-Errand Doctrine in Illinois, The. 
Nov., p. 839. 

Legal Liability for the Operation of 
Leased Trucks. May, p. 333. 

Liability for Explosion Resulting from 
Delivery of Fuel to Defective Instal- 
lation. Oct., p. 896. 

Liability of a Manufacturer for Harm 
Done by a Product. Oct., p. 797. 

Liability of the Tenant for Negligence. 
Apr., p. 263. 

Res Ipsa Loquitur and Bottled Bever- 
ages. July, p. 569. 

Small Craft... Big Accidents. June, 
p. 402. 

Uncommon Law of Wrongful Death, 
The. July, p. 482. 
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What’s in a Name for Insurance Com- 
panies? Jan., p. 18. 
Trials 
Admissions and the Negligence Issue. 
July, p. 518. 
Insurance and the Jury. May, p. 322. 
Res Ipsa Loquitur and Bottled Bever- 
ages. July, p. 569. 


Tye, Charles W.—The Convention Form. 
June, p. 427. 
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Unmasking of Fraudulent Claimants and 
Malingerers. Sept., p. 704. 


Annual Index 
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No FREEDOM 
FOR AN EMPTY MIND 


“One of the tragedies in the battle 

for the defense of academic freedom 

. . . is that so frequently we find 
ourselves defending the freedom of 
speech for people who have nothing 
important to say.”"—E. Wight Bakke, 
Yale University, in an address before 
the California Personnel Management 
Association. 
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Waltner, Harry G., Jr.—Appraisal of New 
York Disability Benefits After One Year 
—From the Standpoint of the Employers. 
Oct., p. 811. 


Weck, Frank A. and Lew, E. A.—Actuarial 
Science: A Survey. Dec., p. 946. 


What’s in a Name for Insurance Companies? 


Jan., p. 18. 


Which Road for the Uninsured Motorist? 
June, p. 433. 

Wicker, John J., Jr—Employers’ Liability 
for War Injuries. Nov., p. 880. 


Wilhite, J. Van—The New Policy Provi- 
sions Law. Dec., p. 963. 


Wills 
Common Disaster Provisions. Feb., p. 
106. 


Witherspoon, Gibson B.—Surplusage in Ver- 
dicts Involving Joint Liability. Jan., p. 
15. 


Workmen’s Compensation Insurance 
Employers’ Liability for War Injuries. 
Nov., p. 880. 
Workmen’s Compensation Insurance— 
Growth and Expansion. May, p. 347. 


Workmen’s Compensation Insurance—Growth 
and Expansion. May, p. 347. 


Y 


Yates, H. Powell—Appraisal of New York 
Disability Benefits After One Year— 
From the Standpoint of Insurance Com- 
panies. Oct., p. 808. 
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Zorn, Burton A.—Appraisal of New York 
Disability Benefits After One Year—From 
the Standpoint of Covered Employees. 
Oct., p. 806. 
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Only in a democracy could 
Christmas Seals become a 
tradition. They mean people 
working together... volun- 
tarily ... for each other. 

Last year, more than 12 
million families contributed 
to the common good. Nobody 
made them. They wanted to 
do so as free individuals. 

By buying Christmas 
Seals, they have advanced 
the control of our most lethal 
contagidus disease—tubercu- 
losis. 

This year, particularly, 
Americans will again help 
keep America healthy and 
strong. Send in your contri- 
bution today, please. 
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Witx the last few decades’ immense in- 

crease in the volume of personal injury litiga- 

tion and with 15 years of dollar devaluation, 

claims practices are more and more becoming 

the subject of intensive study. Next month we 

shall present a symposium on claims practices. 
o 


\ LARENCE W. HEYL, 1950-1951 ABA Insur- 
ance Law Section chairman, presents a check 
list on the investigation and trial of a negli- 
gence case. 

o> 
ANOTHER perspective of the same subject 
matter is presented by Spurgeon L. Smithson, 
who writes on liability claims and litigation. 

* 


H artey J. McNEAL, noted Cleveland trial 
attorney, emphasizes medical aspects of 
“Proof of Personal Injuries in Claims and 


Suits." 
a 


NeLtsoNn E. JONES, writes on the effective 

use of the release, proof of loss, and covenant 

not to sue in settlement of the disputed claim. 
a 


In “A Report to the Reader’’ Charles W. Tye 
writes on ‘‘Inflated Claims.”’ 
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